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No. 10,908 

STATEMENT OF QUESTIONS PRESENTED 


The questions are whether a bank in paying a check 
of its depositor upon a forged indorsement to one other 
than the named payee is relieved from liability to the 
depositor upon the ground that : 

A. The check was payable to the order of a corporate 
payee known by the drawer not to have been incorpo¬ 
rated when the check was drawn but expected by the 
drawer to be incorporated within a few days and in¬ 
tended by the drawer to be the payee of the check. 
(Applicable to only the first of five checks here sued on, 
in the amount of $1000.00). 

B. The corporate payee was not in fact in existence 
although the drawer believed in good faith that it was 
and intended the check to be payable only to the named 
payee. (Applicable to the first three checks sued on 
aggrgating $8000.00). 

C. The drawer failed for nearly two years to discover 
and report to the drawee bank that the indorsement on 
the check had been forged. 
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Httifrii States (Enurt of Appeals 

Foe the District of Columbia Circuit 


No. 10,908 


A. S. Callaway, Appellant, 
vs. 

Hamilton National Bank of Washington, Federal 
Reserve Bank of Richmond, Continental Illinois 
National Bank and Trust Company, First National 
Bank of Dyer, Federal Deposit Insurance (Corpo¬ 
ration, Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final order of the Uhited 
States District Court for the District of Columbia dis¬ 
missing the complaint in a suit by appellant for money 
wrongfully paid by the appellee, Hamilton National 
Bank, from funds of appellant on deposit with it. The 
jurisdiction of the Court below is provided fot in 
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Section 1332, Title 28 U. S. Code and Section 306, 
Title 11, District of Columbia Code. This Court has 
jurisdiction under Sections 1291-1292, Title 28 U. S. 
Code. 


STATEMENT OF THE CASE 


This suit was brought by appellant to recover $10,000 
from the Hamilton National Bank for the amount of five 
checks drawn by him and paid by the bank to someone 
other than the named payee. The appellees other than 
Hamilton National Bank, hereafter called Hamilton, are 
third party defendants, alleged to be liable to Hamilton 
for any amount for which it may be found to be liable 
to appellant. The complaint (2A-4A) was dismissed 
(31 A) on motion of Hamilton, joined in by the other 
appellees, on the ground that it “fails to state a claim 
upon which relief can be granted” (7A). 

The complaint alleges that from October, 1947 to 
March, 1948 appellant drew five checks against his ac¬ 
count with Hamilton, aggregating $10,000.00, all payble 
to the order of Peter Hoeksema, Inc.; that all of said 
checks were paid by Hamilton and charged against his 
account; that the purported indorsement on each of the 
checks w’as not the indorsement of the payee and that 
the payee received none of the proceeds of any of the 
checks. Copies of the checks, attached as an exhibit to 
the complaint, appear in the appendix (4B) and were 
described in the complaint as follows: 


Date 

October 25, 1947 
November 1, 1947 
November 20, 1947 
January 1, 1948 
March 1, 1948 


Payee 

Peter Hoeksema, 
Peter Hoeksema, 
Peter Hoeksema, 
Peter Hoeksema, 
Peter Hoeksema, 


Amount 


Inc. 

$1,000.00 

Inc. 

4,000.00 

Inc. 

3,000.00 

Inc. 

500.00 

Inc. 

1,500.00 
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It was also alleged that the checks were given by ap¬ 
pellant to one Peter Hoeksema for the purpose ot deliv¬ 
ering them to the named payee; that while the apjpellant 
knew, when the first check was drawn in the amdmnt of 
$1,000.00, that the payee had not as yet been incorpo¬ 
rated, he gave the check to Peter Hoeksema u^on the 
representation of the latter that he would promptly in¬ 
corporate the payee and start it in business; that the 
check was intended to be paid only to the named payee 
and that said Peter Hoeksema would hold it for de¬ 
livery to the payee after its incorporation; that at the 
time of drawing and delivery of the remaining four 
checks, aggregating $9,000.00, appellant thought in good 
faith and in reliance upon representations of Peter 
Hoeksema, that the payee was in fact in existence and 
engaged in business and that it received all the checks 
and received the proceeds of them upon genuine indorse¬ 
ments authorized by the payee. 

The Complaint further alleges that over a short period 
of time commencing on December 6, 1949 appellant 
learned for the first time that contrary to the repre¬ 
sentations of Peter Hoeksema, Peter Hoeksema, Inp., the 
payee of his checks, was wholly non-existent until Articles 
of Incorporation were filed for it on December 6,i 1947, 
after three of the checks aggregating $8,000.00 had been 
paid by Hamilton; that no other steps whatever were 
taken thereafter to organize the said corporation; that 
it never authorized indorsement of the checks nor en¬ 
gaged in business in any manner whatsoever and that 
it never received the proceeds of any of said checks. 
Promptly upon learning of these true facts appellant 
gave notice thereof to Hamilton and demanded repay¬ 
ment of the total amount of the five checks. The record 
does not show and appellant is not informed as to who 
wrote the name of the payee on the checks or received 
the proceeds thereof. 


POINTS RELIED UPON BY APPELLANT 


1. The Trial Court erred in holding that the com¬ 
plaint does not state a cause of action. 

2. The Trial Court erred in dismissing the complaint. 

SUMMARY OF ARGUMENT 

In paying the checks sued on without the genuine in¬ 
dorsement of the named payee, the bank violated its duty 
to appellant to pay out his funds only in strict accord¬ 
ance with his directions. This breach of its obligation 
rendered the bank liable to appellant for the amount of 
his funds so paid out. 

The bank’s liability is not avoided on the grounds that 
any conduct of the appellant caused or induced wrongful 
payment of the checks. 

Neither is the bank’s obligation avoided on the ground 
that appellant failed for nearly two years to discover 
and report to the bank that the indorsements on his 
checks had been forged. He had no positive duty to dis¬ 
cover the forged indorsements and he reported promptly 
to the bank when he learned of the forgery. 

ARGUMENT 

I 

A. In paying out the funds of appellant the appellee, 
Hamilton National Bank, had an absolute duty to make 
payment in strict accordance with appellant’s order. 
National Metropolitan Bank v. Realty Appraisal and 
Title Company, 60 App. D. C. 866, 47 F. (2) 982. In 
that case it was held: (p. 88) “ ‘Where a depositor directs 
payment to be made in a certain manner a payment 
made otherwise than according to his direction is no 


discharge of the bank’s obligation toward him’. First 
National Bank v. Pease, et al, 68 Ill. App. 562.” “One 
acting on an indorsement must ascertain its genuineness 
at his own risk”. 10 C. J. Sec. 1087. 

This obligation of the bank could not have bedn dis¬ 
charged by reasonable diligence nor modified o^ any 
other ground whatsoever but means nothing lesd than 
that, at its peril, the bank in the present case was re¬ 
quired to identify the person to whom appellant’s jjhecks 
were paid as the person to whom appellant intended pay¬ 
ment to be made. McCornack v. Central State Bank, 203 
la. 833, 211 N. W. 542; Los Angeles Investment Company 
v. Home Savings Bank of Los Angeles, 180 Cal. 601, 182 
P. 293. U. S. Cold Storage Company v. Central Manu¬ 
facturing District Bank, 251 Ill. App. 279, 293, (Aft. 343 
Ill. 503). In the McCornack case, supra it was stated: 
(p. 836) “We have said that it is a bank’s business to 
see to it that the depositor’s money is expended accord¬ 
ing to his directions, and that every expenditure is at 
the bank’s risk of the validity of the direction anli the 
genuineness of the indorsement conveying title to the 
holder,” U. S. Cold Storage Go. v. Central Manufac¬ 
turer’s District Bank, 343, Ill. 503, 506-507, 175 E. 
825. 

Thus, if a check be made payable to John Smith, the 
bank in paying it must determine at its peril not only 
that payment is made to John Smith but to the particu¬ 
lar John Smith which the drawer intended to be paid 
when he drew and delivered the check. “The rule that 
the payee of the check is the particular person who was 
intended by the drawer can hardly be questioned. The 
name by which he is designated is merely the tag by 
which the intended person may be identified. A person, 
though bearing the same name, has no title to the check 
and cannot indorse or transfer title to it.” Cohen v. 
Lincoln Savings Bank of Brooklyn, 275 N. Y. 399, 406, 
10 N. E (2) 457. 
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B. This rule is not modified by cases holding that a 
depositor cannot recover for checks paid by his bank 
to the wrong party when the payment was caused or 
substantially induced by the conduct of the drawer (such 
as negligence, fraud or connivance). These cases merely 
recognize that the measure of the bank’s liability in 
paying to the wrong party is the amount of loss re¬ 
sulting from such payment and deny recovery against the 
bank on the ground that the conduct of the drawer was 
the proximate cause of the loss, not the bank’s payment 
to the wrong party. Jones v. Peoples Bank Company, 
95 Ohio St. 253, 116 N. E. 34: U. S. Cold Storage Com¬ 
pany v. Central Manufacturing District Bank, 251 Ill. 
App 279 (Aff. 243 Ill. 503); McComack v. Central 
State Bank, 203 Ta. 833, 211 N. W. 542; Los Angeles 
Investment Company v. Home Savings Bank of Los An¬ 
geles, 180 Cal. 601,182 P. 293. 

Under the principles established by the foregoing cases 
it is clear that no conduct of the appellant was the proxi¬ 
mate cause of the loss in this case. Appellant intended 
the checks sued on to be payable only to Peter Hoek- 
sema, Inc. Appellant gave possession of the checks to 
Peter Hoeksema as his agent to deliver them only to the 
r>avee. Until December, 1949 he thought in good faith 
that his agent had followed instructions and delivered 
the checks to the corporation. Reliance by the appellant 
under such circumstances upon an agent that proved to 
he unfaithful was not the proximate cause of the loss. 
Thus it has been held: “If one is fraudulently induced 
to deliver to a person who is not entitled to it a check made 
payable to another person who is entitled to payment of 
it. can his negligence in suffering the fraud to be prac¬ 
ticed upon him, be found to be the direct and proximate 
cause of a payment made by the banker on whom the 
check is drawn, upon a forged indorsement of the name 
of the payee, without any investigation by the banker 
as to the genuineness of the indorsement? We think not. 


The check is like any other check payable to ja, real 
person which happens to be in the possession of ainother 
person. It is possible to forge an indorsement 4P<m it 
as it is to forge an indorsement upon any other check. 
But the whole duty of seeing whether there is a forgery 
of such an indorsement upon any check rests primarily 
upon the banker. The drawer of the check has nothing to 
do with that.” Jordan Marsh Company v. National 
Shawmut Bank, 201 Mass. 397, 407-40S, 87 N. E. 74^. See 
also Detroit Piston Ring Company v. Wayne County and 
Home Savings Bank, 252 Mich. 163, 233 N. W. 185; Ameri¬ 
can Sash and Door Company v. Commerce Company, 332 
Mo. 98, 56 S. AY. (2) 1034; Robertson Banking Company v. 
Bras field, 202 Ala. 167, 79 So. 651. 

Aside from the authority of these decided cases, logic 
and sound sense argue persuasively against relieving a 
bank of its liability for wrongful payment in a case like 
the present case. To do so would be to discriminate arbi¬ 
trarily on the basis of subsequent developments. The 
checks here sued on were regular on their faces, by their 
terms unequivocally payable to the order of a Earned 
payee. The bank had the duty at its peril to ascertain 
the genuineness of the indorsement. It also had the right 
to demand proof as to the existence and identity of the 
payee and the validity of the indorsement and to Refuse 
payment until such proof was provided. The simplicity 
of the procedure for protection of the drawee bark, de¬ 
spite its obligation to pay at its peril, has been pointed out 
in many cases of which the following is typical. “Checks 
put into circulation pass through many hands and the 
drawer is not expected to verify the indorsements. On the 
other hand the bank, by the simple expedient of requiring 
the last indorser to be identified and responsible, can pro¬ 
tect itself. ( American Sash and Door Company v. Com¬ 
merce Trust Co., 332 Mo. 98, 121). The bank may require 


that the holder furnish it security or guarantee to protect 
it from any loss. For its own protection the bank may go 
further. It may refuse payments until the stranger brings 
in a person whom 'the bank deems to be financially re¬ 
sponsible and who is willing to become an indorser”. 
Hockett Co. v. Simmonds, S4 Ohio App. 467, 474-475. 

It would be wholly arbitrary to say that a bank could pay 
on a forged indorsement with its liability contingent on sub¬ 
sequent proof as to whether the maker’s agent had been 
faithful or unfaithful in delivering the check according to 
directions, or whether, with or without due care on his 
part the maker had been induced, contrary to his intention 
to draw a check to a non-existent payee. Whether the 
loss here proximately resulted from payment of the checks 
to one other than the named payee or from some conduct 
on the part of the appellant logically must be determined 
in the light of the facts as they appeared at the time the 
checks were paid and not on the basis of then unknown 
facts that had nothing to do with the payment. This 
argument is especially forceful where as here the bank 
had a duty to inquire and upon inquiry could have dis¬ 
covered the true facts showing that the checks did not 
bear the indorsement of the payee and ought not to be 
paid. So far as the record here shows these checks were 
paid by the bank in reliance solely upon the indorsements 
on them and was not induced to any degree by any act 
or failure to act on the part of the appellant. If the 
appellees contend that payment of the checks was in re¬ 
liance upon some conduct of the appellant which relieved 
them of a duty to make inquiry, then they should allege 
such conduct and if it is denied prove it. It is true of 
course, that the only facts significant in this respect are 
those known to the bank when payment was made and 
relied upon by it in making payment. Facts learned later 
could have no bearing upon its obli.gation to determine 
+ he genuineness of the indorsement. 
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“The negligence of a drawer of a check is immaterial 
unless it is such as directly and proximately to affect 
the conduct of the bank in performance of its duties. . . . 
The questions arising upon checks between the drawee 
and the drawer always relate to what the one hhs au¬ 
thorized the other to do. . . . The question of negligence 
cannot arise unless the depositor has, in drawiiig his 
check, left blanks unfilled or by some affirmative act of 
negligence has facilitated the commission of a fraud by 
those into whose hands the check came. . . . The pay¬ 
ment of a check upon a forged indorsement appearing, 
it is incumbent on the bank making the payment to Estab¬ 
lish affirmatively the drawer’s negligence. ...” when 
a drawer “has drawn his check payable to the order of 
the payee named, he owes the drawee no other duty” 
U. S. Cold Storage Co. v. Central Manufacturer’s Dis¬ 
trict Bank, 343 Ill. 503, 514, 175 N. E. 825. See also: 
Board of Education v. National Union Bank, 16 N. J. 
Mi sc. R. 50, 196 A. 352 (Aff. 1 A (2) 383); Detroit Piston 
Bing Co. v. Wayne County and Home Savings Bank, 252 
Mich. 163, 233 N. W. 185; American Sash and Door Co. 
v. Commerce Trust Co., 332 Mo. 98, 56 S. W. (2) 1034; 
Robertson Banking Co. v. Bras field, 202 Ala. 167, 7[9 So. 
651. j 

C. Since, as shown by the above cases, the bank upon 
which a check is drawn to the order of a named payee 
has the duty of determining the genuineness of the in¬ 
dorsement upon it before making payment, and since the 
maker has no duty to know whether indorsement^ are 
genuine or not, it follows that the drawer has no duty 
to inquire regarding validity of indorsements, but only 
the duty to disclose to the bank information which he 
knows. For example, in Detroit Piston Ring Co. v. W\a/yne 
County and Home Savings Bank, 252 Mich. 163, siupra 
it was pointed out that the maker has neither opportunity 
nor duty to discover forgery of a payee’s name. Ii(i the 




present case appellant notified Hamilton promptly when 
he learned the trne facts. 

rr 

It is submitted that the foregoing argument applies to 
all of the checks here sued on and shows decisively that 
a cause of action has been stated with respect to each 
of them. There are some factual differences, however, 
which, though believed not to be significant, will be men¬ 
tioned for the Court’s consideration. 

A. When plaintiff drew the first of these checks on 
October 25, 1947, he knew that the payee had not been 
incorporated. He expected that it would be incorporated 
within a few days, however, and he intended that pay¬ 
ment would be made onlv to Peter Hoeksema, Inc. He 
had no intention that payment would be made to any one 
if the payee was not incorporated. The cases cited above 
show that the intention of the drawer governs when it 
has been plainly indicated by the naming of a particular 
payee. From the point of view of the bank this check 
was dealt with upon a factual basis identical with that 
upon which all the other checks were dealt with by it so 
that there is no basis in fact for applying a different 
7-ule of law to this check from that applied to the others. 
If at the time of cashing the check the true facts con¬ 
cerning it were known to the bank and influenced its con¬ 
duct in making payment that is not apparent on the 
record here but is a matter for pleading and proof. 

B. The complaint asserts that none of the checks bore 
the indorsement of the payee and that the payee received 
no part of the proceeds of any of them. In this respect 
it may be observed that three of the checks aggregating 
$8,000.00 were paid before Articles of Incorporation for 
the payee were filed on December 6, 1947, although the 
appellant believed in good faith that the articles had 
been filed before any of the checks had been presented 
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for payment. The present record provides no ba$is for 
a distinction on this ground. If the payment of the last 
two checks in the aggregate amount of $2,000.00 Was in¬ 
fluenced by the fact that Articles of Incorporation had 
then been filed, this should be set up in the answejr and 
if denied, proved. If, as would seem likely undejr well 
known banking practice, these checks were accepted with¬ 
out inquiry, in reliance upon the person who presented 
them for payment, then the fact that the Articles of In¬ 
corporation had been filed would not be significant ht this 
time. If issue should be joined on the point later, the 
fact that Articles of Incorporation were filed may have 
a bearing on the subsequent authority to indorse the 
name of the payee. 

CONCLUSION 

It is respectfully submitted that the complaint states a 
cause of action and that the order dismissing the com¬ 
plaint should be reversed. 



Keith L. Seegmiller 
Attorney for Appelh 
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Filed Jun 13 1950 Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

A. S. CALLAWAY, 

1508 Mt. Eagle Place 
Alexandria, Virginia, 

Plaintiff 


v. 

HAMILTON NATIONAL BANK 
A Corporation 
14th and G Streets, N. W. 
Washington, D. C. 

Defendant. 


Civil Action No. 2553-’50 

Complaint for Money Wrongfully Paid from 
Plaintiff’s Accoimt 

1. This Court has jurisdiction under the provisions of 
either Section 1332, Title 28, U. S. Code (September 1, 
1948) or Section 306, Title 11, District of Columbia Code 
(1940). The plaintiff is a citizen and resident of Alexan¬ 
dria, Virginia, and the defendant is a body corporate 
under the laws of the District of Columbia doing a gen¬ 
eral banking business in the District of Columbia, with 
its main office at 14th and G Streets, N. W. The amount 
of plaintiff’s claim exclusive of interest and costs is 
more than $3,000. 

2. The plaintiff now is and at all times here pertinent 
was a depositor of funds with the defendant bank having 
funds on deposit with defendant in a checking account 
subject to withdrawal upon plaintiff’s signature. During 
the months of October and November, 1947, and January 





and March, 1948, plaintiff drew against his account with 
defendant and defendant paid and charged against plain 
tiff’s account five checks aggregating $10,000 as follows. 


DATE 

October 25, 1947 
November 1, 1947 
November 20, 1947 
January 1,1948 
March 1,1948 


2 


PAYEE 

Peter Hoeksema, Inc. 
Peter Hoeksema, Inc. 
Peter Hoeksema, Inc. 
Peter Hoeksema, Inc. 
Peter Hoeksema, Inc. 


AjMOUNT 

1,000.00 
4,000.00 
3,000.00 
500.00 
1,500.00 


A photostatic copy of the front and back of each 
of said checks is attached hereto and maple part 
hereof, marked Exhibit A. 

3. All of said checks were delivered to one Peter Hoek¬ 
sema who falsely represented to the plaintiff at tjhe time 
of delivery of the first check that he immediately would 
and at the time of delivery of the four remainingj checks 
that he in fact had fully organized and caused to become 
a legally constituted and operating entity a corporation 
with the name of Peter Hoeksema, Inc. The checks were 
given in payment for stock in said corporation to be is¬ 
sued to the plaintiff. 

4. Plaintiff is informed and believes and therefore al¬ 
leges that a certificate of incorporation for Peter Hoek¬ 
sema, Inc. was filed with the Secretary of State for the 
State of Illinois on or about December 6, 1947 b^t that 
no additional steps were taken to perfect the corporation. 
Specifically plaintiff alleges that no meeting of incorpora¬ 
tors has been held; that no stock has ever been issued; 
that no meeting of stockholders has ever been held; that 
no directors have ever been duly elected; that no ipeeting 
of directors has ever been held; and that no authority 
has ever been given to anyone to open a bank accotmt in 
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the name of said corporation or to endorse its checks or 
to enter into any binding contract whatever in name of 
said Peter Hoeksema, Inc. The name “Peter Hoeksema, 
Inc.” purporting to be an endorsement on the back of 
each of said checks, is not the endorsement of the payee 
thereof and neither the proceeds of said checks nor any 
property whatsoever has been received by Peter Hoek¬ 
sema, Inc. 

5. Through misrepresentation of said Peter Hoeksema, 
plaintiff was led to believe and at all times here pertinent 
prior to December 6, 1949 plaintiff did in fact believe that 
Peter Hoeksema, Inc. was a legally organized and legally 
operating corporation; that it had authorized endorsement 
of all of said checks herein above described and that the 
proceeds thereof had been received by Peter Hoeksema, 
Inc. On December 6, 1949 and during a period of investi¬ 
gation by the plaintiff over a period of about two weeks 
thereafter, plaintiff learned for the first time the 
3 true facts as set forth above in paragraph 4. 

Promptly upon learning said true facts, plaintiff 
caused notice thereof to be given to the defendant on 
December 21, 1949 and on said date asserted a claim 
against defendant for reimbursement in the total amount 
of the five checks defendant had improperly paid and 
charged against plaintiff’s account. 

Wherefore, these premises considered, plaintiff prays 
judgment against the defendant in the amount of $10,000 
plus interest and costs. 

/s/ A. S. Callaway 

A. S. Callaway 

• • • • 
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9 Filed Jun 26 1950 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 

A. S. CALLAWAY, 

1508 Mt. Eagle Place, 

Alexandria, Virginia,- 

Plaintiff, 
v. 

HAMILTON NATIONAL BANK OF WASHING 

619 14th Street, N. W., 

Washington, D. C., 

Defendant and Third-Party Plaintiff 
v. 

FEDERAL RESERVE BANK OF RICHMOND, 
Richmond, Virginia 

CONTINENTAL ILLINOIS NATIONAL BANt 
AND TRUST COMPANY, 

Chicago 90, Illinois 

FIRST NATIONAL BANK OF DYER 
Dyer, Indiana 

FEDERAL DEPOSIT INSURANCE CORPORATION 
National Press Building 
Washington, D. C. 

Third-Party Defendants 

Third-Party Complaint Against Guarantors 
of Endorsement 

Civil Action No. 2553-50 | 

1. Plaintiff, A. S. Callaway, has filed against de¬ 
fendant Hamilton National Bank of Washington a com¬ 
plaint alleging that the endorsement of Peter Hoek^ema, 
Inc., a corporation, on certain checks of plaintiff was un¬ 
authorized and incomplete, a copy of said complaint 
being attached hereto and marked Exhibit C. 
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2. The endorsement of Peter Hoeksema, Inc. on the 
hack of each of the five checks described in the com¬ 
plaint was guaranteed by the following banks and 

banking institutions herein named as third-party 
10 defendants: First National Bank of Dyer, Dyer, 
Indiana; Continental Illinois National Bank and 
Trust Company of Chicago; and Federal Reserve Bank 
of Richmond. Under their guarantee of said endorse¬ 
ment, the above-named third-party defendants are liable 
to defendant Hamilton National Bank of Washington in 
the amount and to the extent that the endorsement of 
Peter Hoeksema, Inc. on said checks is found or held to 
be invalid or ineffective. 

3. Defendant Federal Deposit Insurance Corporation 
is a corporation organized under an Act of Congress 
(12 U. S. C. 264) with certain duties and powers with 
respect to insolvent banks; that in accordance with its 
authority and duties the said Federal Deposit Insur¬ 
ance Corporation did take over the assets of the First 
National Bank of Dyer, and appointed a liquidator there¬ 
for; that as successor and transferee of the First Na¬ 
tional Bank of Dyer, defendant Federal Deposit Insur¬ 
ance Corporation became responsible and liable to this 
defendant upon the guarantee of endorsement to the same 
extent as the First National Bank of Dyer. 

WHEREFORE, defendant Hamilton National Bank of 
Washington demands judgment against said third-party 
defendants. Federal Reserve Bank of Richmond, Continen¬ 
tal Illinois National Bank and Trust Company of Chicago, 
First National Bank of Dyer, Dyer, Indiana, and the 
Federal Deposit Insurance Corporation, for all sums and 
amounts that may be adjudged against defendant Hamil¬ 
ton National Bank of Washington in favor of plaintiff 
herein. 

WHITEFORD, HART, CARMODY 
& WILSON 

• • • • 
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Filed Jul 11 1950 Harry M. Hull, Clerk 

Motion of Defendant Hamilton National Bank 
to Dismiss the Original Complaint 

Comes now defendant Hamilton National Bank of 
Washington, by its attorneys, and moves the Ccj>urt to 
dismiss the action because the original complaint herein 
fails to state a claim upon which relief can be granted 
against this defendant. 

WHITEFORD, HART, CARM^DY 
& WILSON 


18 Filed Aug 28 1950 Harry M. Hull, Clerk 

Motion of Third-Party Defendants Federal 
Reserve Bank of Richmond and Continental Illinois 
National Bank and Trust Company to Dismiss 
Third-Party Complaint 

Federal Reserve Bank of Richmond and Continental 
Illinois National Bank and Trust Company, thirc^-party 
defendants herein, move the court to dismiss the third- 
party action of third-party plaintiff Hamilton National 
Bank of Washington as against these third-party defend¬ 
ants, and to grant judgment for these third-parry de¬ 
fendants ; and for reason therefor state as follows: 

1. The complaint herein fails to state a claim against 
Hamilton National Bank of Washington upon which relief 
can be granted. 

2. As these third-party defendants may be liable to 
Hamilton National Bank of Washington only if the 

19 latter is liable to the plaintiff, the third-party com¬ 
plaint herein should consequently be dismissed as 

against these third-party defendants. 

HOGAN & HARTSON 


20 


Filed Sep 19 1950 Harry M. Hull, Clerk 


Motion of Third-Party Defendant The First 
National Bank of Dyer, Dyer, Indiana to 
Dismiss Original Complaint and Third- 
Party Complaint 

Comes now the third-party defendant The Dyer Na¬ 
tional Bank of Dyer, Indiana, by its attorney, and moves 
the Court, pursuant to Rule 14(a) of the Federal Rules 
of Civil Procedure, to dismiss the action because the 
claim, if any, set forth in the original complaint herein 
did not accrue within six (6) months next before the 
commencement of this suit as provided under the District 
of Columbia Code, $28-1008(a)(c)(d) [22:307]. 

As the third-party defendant may be liable to the 
third-party plaintiff only if the latter is liable to the 
plaintiff, the third-party complaint herein should conse¬ 
quently be dismissed as against the third-party defendant. 

/s/ Charles Patrick Clark 

22 Filed Sep 21 1950 Harry M. Hull, Clerk 

Motion of Third-Party Defendant 
Federal Deposit Insurance Corporation 
to Dismiss Original Complant and 
Third-Party Complaint 

Comes now the third-party defendant Federal Deposit 
Insurance Corporation of Washington, D. C., by its attor¬ 
ney, and moves the Court, pursuant to Rule 14(a) of 
the Federal Rules of Civil Procedure, to dismiss the 
action because the claim, if any, set forth in the original 
complaint herein did not accrue within six (6) months 
next before the commencement of this suit as provided 
under the District of Columbia Code, §28-1008(a)(c)(d) 
[22:307]. 



The third-party complaint herein should be dismissed 
as against the third-party defendant as the original com¬ 
plaint does not state a cause of action against the de¬ 
fendant and third-party plaintiff, Hamilton National 
Bank of Washington. 

/s/ Charles Patrick Clark 

© ® • © 

24 Filed Oct 3 1950 Harry M. Hull, Clerk 

Stipulation 

It is hereby stipulated and agreed by and amdng the 
attorneys for plaintiff, A. S. Callaway, defendant, Hamil¬ 
ton National Bank of Washington, third-party defendants, 
Federal Reserve Bank of Richmond, Continental kllinois 
National Bank and Trust Company, First National Bank 
of Dyer, and Federal Deposit Insurance Corporation, that 
the attached documents certified by Edward J. Barrett, 
Secretary of State of the State of Illinois and uncfer the 
seal of the State of Illinois, are hereby made a part of 
the record in this proceeding for all purposes, including 
the pending motions to dismiss the complaint and third- 
party complaint. Said certified documents under (Certifi¬ 
cate No. 40375 contain “the Articles of Incorporatipn, in¬ 
cluding the Warrant to the Sheriff, Certification to the 
Attorney General and the Certificate with Respect to 
the Dissolution, of PETER HOEKSEMA, ^NC.” 

25 and under Certificate No. 40376 contain “the 1948 
Annual Report filed January 20, 1948, by PETER 

HOEKSEMA INC.” 

/s/ Keith L. Seegmiller 


WHTTEFORD, HART, CARMODY 
& WILSON | 

HOGAN & HARTSON 
/s/ George E. Monk 
/s/ Charles Patrick Clark 
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26 Filed Oct 3 1950 Harry M. Hull, Clerk 

Certificate Number 40375 
STATE OF ILLINOIS 
Office of 

The Secretary of State 

To all to whom these Presents Shall Come, Greeting : 

I, EDWARD J. BARRETT, Secretary of State of the 
State of Illinois, do hereby certify that the following 
and hereto attached is a true photostatic copy of the 
Articles of Incorporation, including the Warrant to the 
Sheriff, Certification to the Attorney General and the 
Certificate with Respect to the Dissolution of PETER 
HOEKSEMA, INC. the original of which is now on file 
and a matter of record in this office. 

IN TESTIMONY WHEREOF, I hereto set my hand 
and cause to be affixed the Great Seal of the State of 
Illinois. Done at the City of Springfield this 1st day 
of August A. D. 1950. 

/s/ Edward J. Barrett 
Secretary of State 

(SEAL) 

• • • • 

27 Certificate Number 17390 

STATE OF ILLINOIS 

Office of 

The Secretary of State 

To all to whom these Presents Shall Come, Greeting: 

WHEREAS, Articles of Incorporation duly signed and 
verified of 

PETER HOEKSEMA INC. 

have been filed in the Office of the Secretary of State 
on the 6th day of December A. D. 1947, as provided by 
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“THE BUSINESS CORPORATION ACT” oi Illinois, 
in force July 13, A. D. 1933. 

Now Therefore, I, ED WARD J. BARRETT, $ecretary 
of State of the State of Illinois, by virtue of th^ powers 
vested in me by law, do hereby issue this certificate of 
incorporation and attach thereto a copy of the Articles 
of Incorporation of the aforesaid corporation. 

IN TESTIMONY WHEREOF, I hereto set my hand 
and cause to be affixed the Great Seal of the State of 
Illinois. Done at the City of Springfield this 6th day 
of December A. D. 1947 and of the Independence of the 
United States the one hundred and 72nd. 

/s/ Edward J. Barrett 
(SEAL) Secretarv of State 

28 FORM B 

Before attempting to execute these blanks be sure 
to read carefully the instructions on the back thereof. 
(These articles must be filed in duplicate.) 

STATE OF ILLINOIS, 

.COUNTY, ss. 

Date Paid 12-5-47 
Initial License Fee $15— 
Franchise Tax $8.75 
Filing Fee $20 
Clerk 1 R 

To EDWARD J. BARRETT, 

Secretary of State: 

We, the undersigned, 

Peter Hoeksema 3601 Ridge Road Lansing Ulihois 
Bernice H. Hoeksema 3601 Ridge Road Lansing Illinois 
A. S. Callaway, 3353 Martha Custis Drive Alexandria, 
Virginia 

being natural persons of the age of twenty-one v^ars or 
more and subscribers to the shares of the corporation to 
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be organized pursuant hereto, for the purpose of forming 
a corporation under “The Business Corporation Act” of 
the State of Illinois, do hereby adopt the following Ar¬ 
ticles of Incorporation: 

ARTICLE ONE 

The name of the corporation is: PETER HOEKSEMA 
INC. 

ARTICLE TWO 

The address of its initial registered office in the State 
of Illinois is: 3601 Ridge Road Street, in the city of 
Lansing County of Cook and the name of its initial 
Registered Agent at said address is: Peter Hoeksema 

ARTICLE THREE 

The duration of the corporation is: 50 years 

157821 

PAID 
Dec 6 1947 

/s/ Edward J. Barrett 
Secretary of State 

29 ARTICLE FOUR 

The purpose or purposes for which the corporation 
is organized are: To buy, sell, design, contract, and 
install all types of floor and wall coverings for both do¬ 
mestic and commercial use. 

To buy and sell all home furnishings, such as furniture, 
appliances. 

To buy and sell electric or hand operated equipment, 
accessories, and supplies for all floor and wall mainte¬ 
nance used for both domestic and commercial use. 
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30 ARTICLE FIVE 

Paragraph 1: The aggregate number oi shares 
which the corporation is authorized to issue is 300 divided 
into one classes. The designation of each clhss, the 
number of shares of each class, and the par vklue, if 
any, of the shares of each class, or a statement that the 
shares of any class are without par value, are as follows: 

Class Series (If any) 

Number of shares 300 

Par value per share or statement that shades are 
without par value $100.00 

Paragraph 2: The preferences, qualifications, limita¬ 
tions, restrictions and the special or relative rightp in re¬ 
spect of the shares of each class are: none 

ARTICLE SIX 

The class and number of shares to be issued by the 
corporation before it shall commence business apd the 
consideration (expressed in dollars) to be received by the 
corporation therefor, are: 

Class of shares 

Number of shares 300 

Consideration to be received therefor. $30,000. 

ARTICLE SEVEN 

The number of directors to be elected at the first meet¬ 
ing of the shareholders is: three 

31 ARTICLE EIGHT 

Paragraph 1: It is estimated that the value of 
all property to be owned by the corporation for the fol¬ 
lowing year wherever located will be $30,000.00. 

Paragraph 2: It is estimated that the value of the 
property to be located within the State of Illinois during 
the following year will be $30,000.00 
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Paragraph 3: It is estimated that the gross amount 
of business which will be transacted by the corporation 
during the following year will be $60,000.00 
Paragraph 4: It is estimated that the gross amount 
of business which will be transacted at or from places 
of business in the State of Illinois during the following 
year will be $60,000.00 

/s/ Peter Hoeksema 
/s/ Bernice H. Hoeksema 
/s/ A. S. Callaway 
Incorporators. 


Oath and Acknowledgment 

STATE OF ILLINOIS, 

Cook County, ss. 

I, Dorothy Wernicke, a Notary Public do hereby certify 
that on the 29th day of September, 1947, Peter Hoeksema 
Bernice H. Hoeksema, A. S. Callaway personally ap¬ 
peared before me and being first duly sworn by me sev¬ 
erally acknowledged that they signed the foregoing docu¬ 
ment in the respective capacities therein set forth and 
declared that the statements therein contained are true. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and seal the day and year above written. 

/s/ Dorothy Wernicke 
Notary Public. 

(SEAL) 

FORM B 

Articles of Incorporation 

The following fees are required to be paid at the time 
of issuing certificate of incorporation: Filing fee, $20.00; 
Initial license fee of 50c per $1000.00 or 1/20 of 1% of 
the amount of stated capital and paid-in surplus the 
corporation is to receive for the shares issued before 
it commences business; Franchise tax of 1/20 of 1% of 
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the issued, as above noted. However, the minimujn an¬ 
nual franchise tax is $10.00 and varies monthly on $20,000 
or less, as follows: January, $15; February, $14.17; 
March, $13.34; April, $12.50; May, $11.67; June, $10.84; 
July, $10.00; Aug., $9.17; Sept., $8.34; Oct., $7.50; Nov., 
$6.67; Dec., $5.84. (See Sec. 133, BCA) 

In excess of $20,000.00 the franchise tax per $1000.00 
is as follows: Jan., $0.75; Feb., .7084; March, .6667; 
April, .625; May, .5834; June, .5417; July, .50; Aug., 
.4584; Sept., .4167; Oct., .375; Nov., .3334; Dec., .2917. 

All shares issued in excess of the amount represented 
in the Articles of Incorporation to be issued by thq Cor¬ 
poration before it shall commence business must Ipe re¬ 
ported within 60 days from date of issuance thereof, and 
franchise tax and initial license fee paid thereon; Other¬ 
wise, the corporation is subject to a penalty of 1% for 
each month on the amount until reported and subject to 
a fine not to exceed $500.00. 

The same fees are required for a subsequent isslue of 
shares except the filing fee is $1.00 instead of $20.00. 

FILElb 
Dec 6 - 1947. 

/s/ Edward J. Barrett 
Sec’y of State 

32 Box 3026 No. 247971 

Articles of Incorporation 
of 

PETER HOEKSEMA INC. 

Lansing 

Number of Authorized Shares 300 pv 
Duration 50 years 

FILED 
Dec 6 - 1947 
/s/ Edward J. Barrett 
Sec’y of State 
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33 STATE OF ILLINOIS 

Office of the Secretary of State 
[SEAL] 3026-971 ec 

THE SECRETARY OF STATE 
To the Sheriff in and for the County of Cook in the State 
of Illinois: 

I, EDWARD J. BARRETT, Secretary of the State of 
Illinois, pursuant to Section 143 of “The Business Corpo¬ 
ration Act” of Illinois, in force July 13, A. D. 1933, as 
amended, hereby command and order you to collect and 
return within ninety (90) days from the date of issuance 
hereof, the franchise taxes and penalties assessed against 
the Peter Hoeksema Inc., Peter Hoeksema which appears 
to be located at 3601 Ridge Road, Lansing, in the County 
of Cook, and State of Illinois, which taxes and penalties are 


as follows, to-wit— 

Franchise tax of. $15.00 

Initial fee on additional stated capital employed in 

Illinois . $_ 

For failure to file annual report on or before the 
last day of February, 10% penalty under Sec¬ 
tion 100 of The Business Corporation Act. $. 

For failure to pay franchise tax on or before July 

31st, 1% per month. $ .75 

Total amount of fees due the State, which you 
are ordered to collect and return. $15.75 


$ .23 
$ 3.50 
$19.48 

Upon receipt of this warrant you will proceed upon the 
same in all respects, with like effect, and in the same man¬ 
ner as prescribed by law in respect to executions issued 
against property upon judgments of courts of record. 

IN TESTIMONY WHEREOF, I hereto set my hand 
and cause to be affixed the Great Seal of the State of Illinois. 
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Done at the city of Springfield, this 15th day of October, 
A. D. 1948. 

/s/ Edward J. Barrett, 

(SEAL) Secretary of ptate. 

34 Received: November 16, A. D., 1948. 


ELMER MICHAEL WALSH 
Sheriff of Cook County 


STATE OF ILLINOIS, 


County of.ss. 

I,., Sheriff, in and 

for the County of...., hereby make return 


of the foregoing warrant, having seized and sold the follow¬ 
ing property, and having collected fees as follows: 
to-wit: I 


Franchise fees. 

Initial fee. 

Failure to file report fee 

10% penalty fee. 

.% penalty fee. 

Execution fees. 

Other fees. 


$-- 

$ . 

$..... 

_ 


$. 

$■ 


—f- 

— [ - 





Sheriff. 


(or) 


STATE OF ILLINOIS, I 

County of.ss. 

I,.. Sheriff, ijn and 

for the County of., make return ^>f the 

foregoing warrant for the reason that there is no personal 
property found within the County out of which to satisfy 
such warrant 


Sheriff. 
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Did you find any real estate out of which the Tax and 
Penalties might be satisfied?... 

The within named defendant corporation, or its agent, 
not found and no property of the within named defendant 
found in my county on which to levy this warrant, I, there¬ 
fore, return the same, no property found and no part sat¬ 
isfied, this 13th day of January, A. D., 1949. 

ELMER MICHAEL WALSH 

Sheriff of Cook County 
By /s/ Alfred J. Borah 

Assistant Sheriff 

35 STATE OF ILLINOIS 

Office of The Secretary of State 
[SEAL] 3026-971 lb 

THE SECRETARY OF STATE 
To Honorable George F. Barrett, Attorney General of the 
State of Illinois: 

I, EDWARD J. BARRETT, Secretary of the State of 
Illinois, pursuant to Section 83 of an Act entitled “An 
Act to revise the law relating to corporations for pecu¬ 
niary profit,” as amended, do HEREBY CERTIFY that 
the facts relating to the issuance of charter, filing annual 
report and the payment of franchise tax and penalties of 
the Peter Hoeksema Inc. in accordance with the provisions 
of “The Business Corporation Act” of this State, as ap¬ 
pearing of record in the office of the Secretary of State, 
are as follows, to-wit: 

The above company was incorporated on the 6th day of 
December, 1947. 

Last address of registered office 3601 Ridge Road, Lans¬ 
ing. 

The name of registered agent at the last address of the 
registered office is Peter Hoseksema. 

According to the last annual report filed on the 20th 
day of January, 1948, the location of the registered office 
was in the County of Cook and at 3601 Ridge Rd., Lans- 
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mg, Illinois, and the officers were Peter Hoeksema, Pres., 
3601 Ridge Rd., Lansing; Bernice H. Hoeksema, Secj., 3601 
Ridge Rd., Lansing. 

Amount of franchise taxes and penalties due fojr year 
1948. 

Franchise taxes $15.00. 

Penalties $.60. 

That no annual report has been filed in my office since 
the 20th day of January, 1948. 

Notice required by Section 95 of the above entitled Act 
was mailed to the last known address of the corporation 
on or about January 15, A. I). 1948. 

That the aforesaid corporation has ....xxx.... filed annual 
report due between the first day of February ai^d the 
first day of March, 1948; that it has neglected and re¬ 
fused to pay the amount of franchise tax and perialties 
assessed against it. 

In TESTIMONY WHEREOF, I hereunto set my hand 
and cause to be affixed the Great Seal of the State of Il¬ 
linois. 

Done at the City of Springfield, this 15th day of No¬ 
vember A. D. 1948. 


Secretary of State. 

36 STATE OF ILLINOIS. 

County of Cook, SS. 

In the Superior Court of Said County. 

February Term, A. D. 1950 

The People of the State of Illinois at the Relation of 
Ivan A. Elliott. Attorney General, 

vs. 

Peter Hoeksema Inc. 

General No. 135894 in Chancery 
To the Honorable Edward J. Barrett, Secretary of q>tate, 
Springfield, Illinois. 

I, Henry Sonnenschein, Clerk of the Superior Court, 
aforesaid, do hereby certify that a decree dissolving the 
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above corporation was entered by the said Superior Court 
on the 23rd day of February A. D. 1950, and that the orig¬ 
inal decree is on file in my office, and that I am the lawful 
keeper thereof. 

Witness my hand and official seal this 23rd day of Feb¬ 
ruary, A. D. 1950. 

/s/ Henry Sonnenschein, 

(SEAL) Clerk of the Superior Court of Cook County. 

37 Filed Oct 3 1950 Harry M. Hull, Clerk 

Certificate Number 40376 

STATE OF ILLINOIS 
Office of the Secretary of State 
To all to whom these Presents Shall Come, Greeting: 

I, EDWARD J. BARRETT, Secretary of State of the 
State of Illinois, do hereby certify that the following and 
hereto attached is a true photostatic copy of the 1948 
Annual Report filed January 20, 1948, by PETER HOEK- 
SEMA INC. the original of which is now on file and a 
matter of record in this office. 

IN TESTIMONY WHEREOF, I hereto set my hand 
and cause to be affixed the Great Seal of the State of Illi¬ 
nois. 

Done at the City of Springfield this 1st day of August 
A. D. 1950. 

/s/ Edward J. Barrett 

[SEAL] Secretary of State. 

38 NOTICE—Unless this report is filed prior to 
March 1st 10% must be added to the amount of 

franchise taxes otherwise due, and the corporation is also 
subject to a fine not to exceed $500.00. Only one copy of 
the report is required to be forwarded to the Secretary of 
State. See that the report is properly executed and cor¬ 
porate and notarial seals affixed before mailing, as failure 
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to do so may necessitate the return of the report ahd sub¬ 
ject the corporation to the above penalties. 

ANNUAL REPORT ! 

(Use Typewriter in Making This Report) 

To the Secretary of State of the State of Illinois: 

Peter Hoeksema Inc., a corporation organized under 
the laws of the State of Illinois, pursuant to the provi¬ 
sions of “The Business Corporation Act” of the State 
of Illinois, hereby makes the following report: 

1. The name and official position of the officer Execut¬ 
ing this report is Peter Hoeksema, President. 

2. The Address of the registered office of the corpo¬ 
ration in the State of Illinois is 3601 Ridge 
ing, Cook County, and the name of its registered 
Peter Hoeksema. 

3. The names and respective addresses of its 
and directors are 

Peter Hoeksema, President, 3601 Ridge Road, 

Illinois. 

Bernice H. Hoeksema, Secretary, 3601 Ridge 
Lansing, Illinois. 

Bernice H. Hoeksema, Treasurer, 3601 Ridge 
Lansing, Illinois. 

A. S. Callaway, Vice Pres., Director, 3353 
Custis Dr., Alexandria, Va. 

Peter Hoeksema, Director, 3601 Ridge Road, 

Illinois. 

Bernice Hoeksema, Director, 3601 Ridge Road, 

Illinois. 

(NOTE: List All Directors above.—Illinois corpor 
must have at least three directors) 

4. The following is a brief statement of the character 
of the business in which the corporation is actuallfv en¬ 
gaged : 

Selling household appliances and furniture. 

Selling all types of floor and wall coverings. 
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Contract and install floor coverings for both domestic 
and commercial use. 

5. If a foreign corporation the date of its incorporation 

is.and the period of its duration is. 

6. If a foreign corporation, the address of its principal 

office in the State of its incorporation is. 

(Number) (Street) 


(City) (Zone) (County) (State) 

Annual Report Received and Returned for Correction 
Jan 16 1948 

Edward J. Barrett 

Secretary of State 

39 7. The aggregate number of shares which the 

corporation has authority to issue (as of preceding 
December 31st) is 300 itemized as follows: 

Number of Shares 300 

Par value per share or statement that shares are with¬ 
out par value $100.00 

8. The aggregate number of issued shares (as of pre¬ 
ceding December 31st) is 300 itemized as follows: 
Number of Shares 300 

Par value per share or statement that shares are with¬ 
out par value $100.00 

*9. The amount of stated capital and paid-in surplus as 
of preceding December 31st is: (Read instructions on back 
before filling in.) 

Stated Capital $30,000.00 
Paid-in Surplus $ None 
Total $. 

••10. Does the corporation elect to pay a franchise tax 
based upon its entire stated capital and paid-in surplus? 
Ans. Yes 

(Note: if paragraph 10 is answered in the affirmative, 
paragraphs 11 to 19, inclusive, need not be answered. 
Paragraphs 11 to 19, inclusive, if answered, must be an- 
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swered as of December 31st or as of the end of 
year. Insert date.) 

11. The total value expressed in dollars of 
all the property of the corporation everywhere 
located on.....is.... 


the fiscal 




(Date) 

12. The total value expressed in dollars of 
all the property of the corporated loacted in 
Illinois on.is. $. 


(Date) 

13. The gross amount of business of the cor¬ 
poration transacted everywhere during the past 

twelve months ending.is. $....*. 

(Date) 

***14. The gross amount of business of the 
corporation transacted by it at or from places 
of business in the State of Illinois during the 

past twelve months ending.is. $.I. 

(Date) 

15. Give the Location of the principal places of business 
of the corporation in each State where authorized to trans¬ 
act business, and the amount of business transacted iiji each 
state last year: 

40 16. From what office are the affairs of th£ cor¬ 

poration managed? 


Ans. 

••*17. To what office or offices are all contracts with 
the corporation forwarded for final acceptance? 

Ans. 

18. Is the corporation actually transacting business at 
the present time in the State where it was incorporated? 

Ans. 

19. At what office or offices are directors’ and stock¬ 
holders’ meetings held? 

Ans. 
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IN WITNESS WHEREOF, the undersigned corporation 
has caused this report to be executed in its name by its 
President and its corporate seal to be hereto affixed this 
14th day of January, A. D. 1948 

/s/ Peter Hoeksema Inc. 

By /s/ Peter Hoeksema, President 

(Corporate Seal) 

STATE OF ILLINOIS 
COUNTY OF COOK, ss. 

I, Dorothy Wernicke, a Notary Public, do hereby certify 
that on the 14th day of January, A. D. 1948, personally 
appeared before me Peter Hoeksema who declares he is 
President of the corporation, executing the foregoing re¬ 
port, and being first duly sworn, acknowledged that he 
signed the foregoing document in the capacity therein set 
forth and declared that the statements herein contained are 
true. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and seal the day and year before written. 

(Notarial Seal) /s/ Dorothy Wernicke 

Notary Public 

41 SPECIAL INSTRUCTIONS 

This report must be signed and the facts set up therein 
verified by either the president, vice-president, secretary, 
assistant secretary, treasurer, receiver, assignee or trus¬ 
tee of fhe corporation, and the corporate seal must be af¬ 
fixed. 

Unless this report is filed prior to March 1st, 10% must 
be added to the amount of the franchise tax otherwise due, 
and the corporation, if domestic, is also subject to dissolu¬ 
tion; if a foreign corporation, it is subject to having its 
authority revoked and to a fine of not exceeding $500.00. 

Failure to properly execute this report and to affix the 
proper corporate and notarial seals may necessitate its re¬ 
turn and subject the corporation to the above penalties. 

The information in paragraphs 1 to 6 inclusive, must be 
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given as of the date of the execution of this report. The 
information in paragraphs 7 to 9 inclusive, must 'be given 
as of December 31st. The information in paragraphs 11 
to 19 inclusive, must be given as of the close of business 
on December 31st, or as of the end of the fiscal year next 
preceding December 31st if the corporation is op a fiscal 
year basis. 

•**The State of Illinois is entitled to base iti annual 
franchise tax upon all business transacted by a corporation 
at or from places of business in this State. The fact that 
the goods may be shipped out of the State is imx|naterial. 

*The amount of the stated capital and paid-in surplus of 
the corporation set out in paragraph 9 shall be the respec¬ 
tive amounts thereof, after giving effect to: (1) the alloca¬ 
tion between stated capital and paid-in surplus of |he total 
consideration received for or on account of issued shares; 
(2) any amount added or transferred to stated capital 
upon the issuance of shares as a share dividend, exclusive 
of any amount transferred from paid-in surplus; (3) any 
amount added or transferred to stated capital of paid-in 
surplus without the issuance of shares, exclusive! of any 
amount transferred to stated capital from paid-in Surplus; 
(4) any increase or decrease in the sum of the stated capi¬ 
tal and paid-in surplus resulting from any exchange or re¬ 
classification of shares; (5) any decrease in the suijn of the 
stated capital and paid-in surplus resulting from any re¬ 
demption and cancellation of shares or from any distribu¬ 
tion made to shareholders as a liquidating dividend; and 
(6) any reduction of the stated capital made as provided 
in “The Business Corporation Act.” 

Irrespective of the manner of designation thereof by the 
laws under which a foreign corporation is or may be or¬ 
ganized the stated capital and paid-in surplus of a foreign 
corporation shall be determined on the same basis and in 
the same manner as the stated capital and paid-in surplus 
of a domestic corporation, for the purpose of computing 
fees, franchise taxes and other charges. 
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**Corporations having all their property and business 
in this State are required under the Statute to pay upon 
their entire stated capital and paid-in surplus and should 
answer paragraph 10 in the affirmative, as this will relieve 
them of the expense and trouble of giving the information 
called for in paragraphs 11 to 19, inclusive, which would 
be of no benefit to either the corporation or the State. 
Other corporations should give the detailed information 
called for in paragraphs 11 to 19, inclusive, in order that 
the Secretary of State may be able to ascertain the correct 
amount of franchise tax and license fee due from them 
unless such corporation elects to pay its annual franchise 
tax on the basis of its entire stated capital and paid-in 
surplus, then the information required in paragraphs 11 
to 19, inclusive, need not be given. 

3026-971 


NOTICE 

Fill in corporate Name and Address with 
TYPEWRITER 
ANNUAL REPORT 
OF 

Peter Hoeksema Inc. 

3601 Ridge Road 
Located at Lansing Illinois 

Box 3026 _ File 971 _ 

(Do not write in this space) 
ANNUAL REPORT 
RECEIVED AND FILED 
Jan 20 1948 
Edward J. Barrett 
Secretary of State 

NO FILING FEE REQUIRED 
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42 Filed Oct 11 1950 Harry M. Hull, Clerk 

Affidavit of A. S. Codlauwy 

I, A. S. Callaway, being first duly sworn, depose and 
say that I am the plaintiff in the above named casp; that 
during or about the last week of September, 1947^ I en¬ 
tered into an oral agreement with Peter Hoeksema ^nd his 
wife, Bernice Hoeksema for the formation of a corpora¬ 
tion to be known as Peter Hoeksema, Inc. for the purpose 
of buying, selling and otherwise dealing in wall and floor 
coverings and equipment and home furniture furnishings 
and appliances. It was agreed that the corporation would 
have a capital of $30,000 to be made up of: 

(1) Cash or tangible assets transferred to the Corpo¬ 
ration from a similar business then being operated by 
Peter and Bernice Hoeksema in the amount of $15,0p0 net 
worth over and above all liens or encumbrances, 

(2) $5,000 as the agreed value of the good will qf the 
business then being operated by Peter and Bernice Hoek- 
sema, and 

(3) $10,000 cash to be provided by this ^ffi&nt. 

43 It was further agreed that the tangible ^ssets 
to be provided by Peter and Bernice Hoeksema -Would 

be available before the corporation was formed as paid 
in capital of the corporation at the time of its organisation 
and that said tangible assets of the net worth stated above 
would become the property of the corporation immediately 
upon its incorporation. Under the agreement this affiant 
undertook to provide $10,000 in cash within a reasohable 
time after formation of the corporation. All contributions 
of cash or property were to be received by the corporation 
in payment for stock to be issued to the respective parties 
in accordance with the amount of the contributions of 
each. 
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It was further agreed that all steps necessary to create 
the corporation would be taken by Peter Hoeksema and 
Peter and Bernice Hoeksema undertook to provide to this 
affiant an accounting showing corporate ownership of said 
tangible assets to be provided by them. 

Pursuant to the agreement herein recited, Peter Hoek¬ 
sema provided to this affiant certain proposed articles of 
incorporation for Peter Hoeksema, Inc. and advised this 
affiant that the corporation would be created and placed 
in operation on or about November 1, 1947. This affiant 
signed said proposed articles of incorporation and returned 
iliem to Peter Hoeksema, Inc. sometime prior to October 
25, 1947 and on or about that date sent his check in the 
amount of $1,000, made payable to Peter Hoeksema, Inc., 
to Peter Hoeksema at Lansing, Illinois. Possession of 
this check was given to Peter Hoeksema solely for the 
purpose of delivering it to the payee named in the check, 
and it was this affiant’s intention that it be paid only to 
Peter Hoeksema, Inc. in partial discharge of affiant’s un¬ 
dertaking to purchase stock of said corporation. When 
affiant mailed said check to Peter Hoeksema on October 
25, 1947, he believed in good faith that the corporation 
would be created within a few days thereafter and that 
possession of the check would be held by Peter Hoeksema 
as agent of the affiant for that purpose until the corpora¬ 
tion was created and delivery of the check to the corpo¬ 
ration made. Until December 6, 1949, this affiant believed 
in good faith that the said corporation had in fact received 
the proceeds of said check and of the four other checks 
subsequently sent to Peter Hoeksema which are the subject 
matter of this suit. 

44 During the time from about November 1, 1947 
to December 6, 1949, affiant frequently requested 
Peter Hoeksema to Provide a financial statement of the 
corporate business which would show among other things 
in particular that Peter and Bernice Hoeksema had trans- 
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ferred to the corporation $15,000 worth of tangible! assets 
as they had agreed to do. During the same petiod of 
time affiant also frequently requested Peter Hoeksema to 
complete whatever steps may be necessary to hav^ stock 
issued to the affiant. Over a period of man} 7 months the 
said Peter Hoeksema represented to the affiant that the 
demands of the business were extremely heavy ^nd de¬ 
manding on his time and energy, and increasing in volume 
to the extent that time could not be found to prepare such 
financial report or to take necessary steps to hav6 stock 
issued to the share holders. 

Thereafter, as affiant’s requests for a report atid for 
issuance of stock to him continued and became more insist¬ 
ent, the said Peter Hoeksema represented that he could 
sell the interest of affiant in the corporation and affiant 
authorized him to do so. Thereafter Peter Hoeksema 
made representations continuing over many months that 
he was about to complete the sale of said interest sb that 
issuance of stock to affiant or the rendering of a financial 
report to him would be unnecessary. During all of said 
time and for the foregoing reasons substantiated by the 
fact that checks made payable to Peter Hoeksem^, Inc. 
had purportedly been endorsed by the corporation and 
paid or guaranteed by the defendants, this affiant believed 
in good faith that the said corporation, Peter Hoeksema, 
Inc., in fact owned property and was engaged in business 
in accordance with the recitations contained in the articles 
of incorporation which the affiant had signed. In particu¬ 
lar this affiant believed in good faith that the proceeds 
of the checks here sued on had in fact, been received by 
Peter Hoeksema, Inc. and that a bank account had been 
opened in the name of the corporation and that thb cor¬ 
poration was liable to affiant for its stock in the aihount 
subscribed by him. 

Being unable through personal contact with Peter and 
• Bernice Hoeksema to obtain satisfactory information about 
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the business or to obtain his stock in the corporation, or 
the price for the sale of his interest, affiant ultimately 
45 employed counsel in Washington, D. C. during the 
latter part of November, 1949. On December 4, 
1949, said counsel personally interviewed Peter Hoeksema 
and his attorney at Lansing, Illinois and thereafter on 
December 6, 1949, said counsel reported to affiant that the 
proceeds of his checks had not been received by Peter 
Hoeksema, Inc.; that the articles of incorporation were 
not filed until December 6, 1947; that Peter Hoeksema, 
Inc. neither had a bank account at any time nor owned 
any property nor otherwise engaged in business at any 
time and upon belief based upon information from his 
counsel, the affiant now states the information so reported 
to him to be the facts of which he had no notice whatever 
prior to December 6, 1949. 

Affiant is informed and believes and therefore alleges 
that the proceeds of the checks here sued on were used by 
Peter and Bernice Hoeksema or one of them for their 
own benefit; that the amount of said checks and all other 
property owned by them in 1947 has now been dissipated 
so that now neither nor both of them have assets sufficient 
to reimburse plaintiff for the amount of said checks. 

Affiant further states that on December 21, 1949, notice 
was given to the defendant, Hamilton National Bank, by 
letter, a copy of which is attached hereto as Exhibit A and 
made part hereof. 

/s/ A. S. Callaway 
A. S. Callawav 

Subscribed and sworn to before me this 10th day of 
October 1950. 

/s/ Susanne McB. Farnsworth 
Notary Public 

My Commission Expires March 14 1953. 

• • * * 
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47 Filed Oct 13 1950 Harry M. Hull, Clerk 

Order Dismissing Original Complaint 

Upon consideration of the motion of defendant Hamilton 
National Bank of Washington to dismiss the original com¬ 
plaint and after argument of counsel, it is this 13ih day 
of October, 1950, 

ORDERED That said complaint be and it is hereby 
dismissed. 

/s/ Alexander Holtzoff 
Judge 

• • * • 

48 Filed Oct 20 1950 Harry M. Hull, Clerk 

Motion for Rehearing 

Comes now the plaintiff in the above entitled case and 
moves that the order of dismissal entered herein on October 
13, 1950 be set aside and that a rehearing be granted on 
defendants motion to dismiss on the grounds: 

1. That in acting on the motion the Court considered: 

(a) Only one of many authorities submitted by plain¬ 
tiff to show lack of application in a case of this character 
of that provision of the Negotiable Instruments Law which 
provides that the drawer of a check admits the existence 
of the payee and its then capacity to endorse. D. C. Code 
(1940), Title 28, Section 502. 

(b) None of the cases submitted by plaintiff oiti the 
question of estoppel. 

2. Examination of all of the cases submitted by plain¬ 
tiff will show clearly that the ruling on the motioh dis¬ 
missing the complaint was erroneous. 
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5G Filed Dec 5 1950 Harry M. Hull, Clerk 

Order Denying Motion for Rehearing 

Upon consideration of the motion of plaintiff for re¬ 
hearing of the motion to dismiss the complaint and to 
set aside the order of dismissal entered herein on October 
13, 1950, and good cause appearing therefor, it is this 
5th day of December, 1950, 

ORDERED That said motion for rehearing and to set 
aside the order of dismissal dated October 13, 1950, be 
and it is hereby denied. 

/s/ Alexander Holtzoff 
Judge 

• • • • 

57 Filed Jan 3 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that the plaintiff in the above 
entitled case appeals to the United States Court of Ap¬ 
peals for the District of Columbia Circuit from the order 
entered herein on October 13, 1950 dismissing the com¬ 
plaint and the order entered on December 5, 1950 denying 
plaintiff’s motion for rehearing. 

/s/ Keith L. Seegmiller 
Keith L. Seegmiller 
Attorney for Plaintiff 
• • • • 
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STATEMENT OF QUESTIONS PRESENTED. 

In the opinion of the appellees the questions are: 

1. Is a drawee bank justified in paying a customer’s 
check, even though the payee’s indorsement was made with¬ 
out authority, when such check is payable to the order of 
a non-existing person, and such fact was known to 

(a) the drawer, or 

(b) the drawer’s agent or person authorized by drawer 
to make delivery? 

2. Is a drawee bank justified in paying a customer’s 
check, payable to a corporate payee, bearing such corporate 
payee’s endorsement placed thereon by its primary agent, 
even though such corporate payee had failed to have any 
stockholders’ or directors’ meetings? 

3. Is a drawee bank justified in paying a customer’s 
check, payable to a corporate payee, if the check was in¬ 
dorsed, or the proceeds thereof were received, by the per¬ 
son or persons intended by the drawer? 

4. Is a drawee bank relieved of liability to the drawer 
of a check on which the payee’s endorsement was placed 
without authority, if such indorsement was ratified by the 
drawer and payee? 

5. Is a drawer of a check payable to a corporate payee 
estopped and precluded from setting up that such payee’s 
signature was placed on such check by an individual without 
authority, if such drawer (a) had signed the articles of 
incorporation of such corporate payee (b) had designated 
such individual as the initial registered agent of such 
payee, (c) had given such individual authority to take “all 
steps necessary to create the corporation,” and (d), al¬ 
though a stockholder, waited two years to assert his rights, 
and if the corporate payee had such individual’s name and 
was taking over his business? 
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Argument . 

1. The facts set forth in the stipulation and appel¬ 
lant ’s affidavit raise no factual issues, and may prop¬ 
erly be considered with appellee’s motion to dismiss 

2. The drawee bank was justified in charging ap¬ 
pellant’s account with the check for $1000 dated Oc¬ 
tober 25, 1947, because such check was payable to a 
non-existing person, known to be such by the appel¬ 
lant drawer, and was consequently payable to bearer 

3. The drawee bank was justified in charging ap¬ 
pellant’s account with the two checks for $4000 and 
$3000, dated respectively November 1, 1947, and No¬ 
vember 20, 1947, because such checks were payable 
to a non-existing person, known to be such by the 
person making them so payable or by appellant’s 
agent, and were consequently payable to bearer.... 
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(a) Under District of Columbia or Virginia Law 12 

(b) Under Illinois Law. 13 


4. The drawee bank was justified in charging ap¬ 
pellant’s account with the checks for $500 and $1500, 
dated respectively January 1, 1948, and March 1, 
1948, because those checks bore the endorsement of 
an existing corporate payee placed thereon by the 
primary, if not the sole, agent of such payee. 
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5. The drawee bank was justified in charging ap¬ 
pellant’s account with the five checks because they 
were indorsed, or the proceeds thereof received, by 
the person, group or entity intended by appellant 


drawer. 16 

6. The drawee bank was relieved of liability to ap¬ 
pellant for the five checks because the indorsements 
thereon were all ratified by appellant and Peter 
Hoeksema, Inc. 17 
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7. Appellant is not entitled to recover the amount 
of the five checks from the drawee bank because he 
is estopped and precluded from setting up want of 
authority to indorse. 18 

Conclusion . 20 
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IN THE 

United States Court of Appeal^ 

For the District of Columbia Circuit 

No. 10908 

A. S. Callaway, 

Appellant, 

v. 

Hamilton National Bank of Washington, Federal Re¬ 
serve Bank of Richmond, Continental Illinois Na¬ 
tional Bank and Trust Company, First National Bank 
of Dyer Federal Deposit Insurance Corporation, 

Appellees. 

Appeal From the United States District Court For th 

District of Columbia. 

BRIEF FOR APPELLEES. 

COUNTERSTATEMENT OF THE CASE. 

This is an appeal from an order of the court below dated 
October 13, 1950, dismissing the complaint (Jt. App. 31A) 
and an order dated December 5, 1950 denying appellant’s 
motion for a rehearing (Jt. App. 32A). 

On October 3, 1950, there was filed in the court below a 
stipulation signed by counsel for all parties providing that 
certain attached certified documents relating to Peter Hoqk- 



sema, Inc., should be part of the record for all purposes, 
including the then pending motions to dismiss the complaint 
and third-party complaint (Jt. App. 9A). 

On October 11, 1950, there was filed in the court below 
appellant’s affidavit setting forth various facts relating to 
the organization of Peter Hoeksema, Inc., by appellant, 
Peter Hoeksema, and Bernice Hoeksema (Jt. App. 27A). 

Thus, the relevant facts as set forth below are based 
upon the complaint (Jt. App. 2A-4A), said stipulation and 
attached documents (Jt. App. 9A-26A), and appellant’s 
affidavit (Jt. App. 27A-30A). (Such facts are admitted by 
the appellees only for the purpose of said motions and 
this appeal.) 

During the last week of September 1947 appellant 
entered into an oral agreement with Peter Hoeksema and 
his wife Bernice for the formation of a corporation to be 
known as “Peter Hoeksema, Inc.” for the purpose of carry¬ 
ing on a similar business then being operated by Peter and 
Bernice Hoeksema in Lansing, Illinois. Peter and Bernice 
were to transfer to the corporation the assets and good 
will of their going business, with a net worth of $20,000, 
the tangible assets to become the property of the corpora¬ 
tion immediately upon its incorporation. Peter and Bernice 
were to be stockholders owning two-thirds of the corporate 
stock, and appellant was to be a stockholder owning one- 
third of such stock (Jt. App. 27A). 

All steps necessary to create the corporation were to be 
taken by Peter Hoeksema (Jt. App. 28A). 

The Articles of Incorporation for Peter Hoeksema, Inc., 
were signed by Peter Hoeksema, Bernice H. Hoeksema and 
appellant as Incorporators, and acknowledged before a 
Cook County notary public on September 29, 1947 (Jt. App. 
14A). These Articles showed the name of the corporation 
to be “Peter Hoeksema, Inc.” and that its initial Registered 
Agent would be Peter Hoeksema, 3601 Ridge Road Street, 
Lansing, Illinois (Jt. App. 12A). 
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On or about the dates indicated below appellant dre^ the 
checks described below, each payable to “Peter Hoeksema, 
Inc.” and drawn on appellee Hamilton National Bank of 
Washington (Jt. App. 3A, 28A). 


Date on Check Amount 

October 25, 1947..$100Q 

November 1, 1947. 4000 

November 20, 1947. 300d 

January 1,1948. 500 

March 1, 1948. 15001 


All of these five checks were sent by appellant to Pfeter 
Hoeksema at Lansing, Illinois, for purpose of delivery to 
Peter Hoeksema, Inc. in payment of appellant’s stock in 
the corporation (Jt. App. 3A, 28A). At the time of drawing 
and mailing the check dated October 25, 1947, appellant 
knew that the corporation had not been created; at the 
time of delivery of other four checks to Peter Hoeksema 
appellant had been informed that Peter Hoeksema, Inc. 
wms a legally constituted and operating entity (Jt. App. 
3A, 28A). 

The name of “Peter Hoeksema, Inc.” was signed on the 
back of each of the five checks by way of indorsement. Al¬ 
though appellant’s brief (pg. 3) states that the “record 
does not show and appellant is not informed as to who 
wrote the name of the payee on the checks or received the 
proceeds thereof,” appellant’s affidavit (Jt. App. 3pA) 
states that “the proceeds of the checks here sued on were 
used by Peter and Bernice Hoeksema or one of them for 
their own benefit.” A comparison of the signatures of Peter 
Hoeksema on the Articles of Incorporation (Jt. App. l^A) 
and the 1948 Annual Report, true representations of which 
are in the Appendix of this brief, with the endorse¬ 
ments “Peter Hoeksema, Inc.” on the five checks (Jt. App. 
4A et seq.) shows without doubt that Peter Hoeksema wrote 
the endorsement “Peter Hoeksema, Inc.” on each of the 
five checks. 







(Appellant’s brief has gone outside the record to state that 
“appellant is not informed as to who wrote the name of 
the payee on the checks # (Appellant’s Brief 3). In 
this connection, although it is likewise not part of the rec¬ 
ord in this case, appellant in a complaint filed on his behalf 
against Peter and Bernice Hoeksema in the United States 
District Court for the Northern District of Dlinois, Civil 
Action No. 50 C 860, alleged with respect to the five checks, 
that Peter and Bernice Hoeksema “or one of them en¬ 
dorsed and cashed the checks above described and applied 
the proceeds to their own benefit.”) 

It is respectfully submitted that the record herein justi- 
■ fies the assumption for the purposes of this appeal that the 
endorsement “Peter Hoeksema, Inc.” on each of the five 
checks was signed by Peter Hoeksema, and the proceeds 
thereof used by him or with his authority. 

The certificate of incorporation for “Peter Hoeksema, 
Inc.” was issued by the Illinois Secretary of State on De¬ 
cember 6, 1947, and the initial license fee, franchise tax, 
and filing fee with respect to “Peter Hoeksema, Inc.” was 
paid December 5, 1947 (Jt. App. 11 A). On January 20, 
1948, the 1948 annual report was filed in the Office of the 
Illinois Secretary of State (Jt. App. 20A), showing Peter 
Hoeksema to be President and Appellant to be a Vice Pres¬ 
ident and Director (Jt. App. 21A) and the issuance of 300 
shares of capital stock (Jt. App. 22A). On February 23, 
1950, Peter Hoeksema, Inc. was dissolved by the Superior 
Court of Cook County, Illinois (Jt. App. 19A). 

Appellant, a resident of Alexandria, Virginia (Jt. App. 
11 A), relied upon Peter Hoeksema to operate the corpora¬ 
tion and its business. Actually, Peter and Bernice con¬ 
tinued their business in Lansing, the only changes being 
the incorporation thereof and the purchase of a one-third 
interest therein by appellant (Jt. App. 27A). Peter Hoek¬ 
sema was to take “all steps necessary to create the cor¬ 
poration”; was requested by appellant to provide a 
“financial statement of the corporate business”; and “fre- 
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quently requested” by appellant “to complete whatever 
steps may be necessary to have stock issued to” appellant; 
was authorized by appellant to sell his interest in the Cor¬ 
poration (Jt. App. 28A, 29A). In other words, the corpo¬ 
ration with knowledge of appellant was operated, like many 
other close corporations owned by only three stockholders, 
with disregard for matters like stockholders’ and directors’ 
meetings. Peter and Bernice had not only the voting po^er 
but also the managerial experience, and were expected by 
appellant to operate the corporation and its business. 

Each of the five checks was deposited in appellee Fi rst 
National Bank of Dyer, which indorsed and delivered each 
to appellee Continental Illinois National Bank and Trust 
Company, which then indorsed and delivered each to ap¬ 
pellee Federal Reserve Bank of Richmond, which then in¬ 
dorsed and delivered each to appellee Hamilton National 
Bank of Washington. The latter has filed third-party com¬ 
plaint against each of the other appellees on the theory 
that, if Hamilton National Bank is liable to appellant, then 
the other appellees are liable on their endorsements to 
Hamilton National Bank. As appellee First National Bank 
of Dyer is in liquidation, appellee Federal Deposit Insur¬ 
ance Corporation vras named a third-party defendant on 
the theory that the latter became the successor and trans¬ 
feree of the former. 

STATUTES INVOLVED. 

I 

Uniform Negotiable Instruments Act. 

Section 9 

(Sec. 28-110, D. C. Code 1940 Ed.; and Sec. 5571, Code of 
Virginia 1942) 

The instrument is payable to bearer— 

First. When it is expressed to be so payable; o:: 

Second. When it is payable to a person named there¬ 
in or bearer; or, 
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Third. When it is payable to the order of a fictitious 
or nonexisting person and such fact was known to the 
person making it so payable; or, 

Fourth. When the name of the payee does not pur¬ 
port to be the name of any person; or, 

Fifth. When the only or last indorsement is an in¬ 
dorsement in blank. 

Section 16 

(Sec. 28-117, D. C. Code 1940 Ed.; Sec. 5578 Code of Vir¬ 
ginia 1942; and Sec. 36, Ch. 98, Illinois Rev. Stat. 1947) 

Every contract on a negotiable instrument is incom¬ 
plete and revocable until delivery of the instrument 
for the purpose of giving effect thereto. As between 
immediate parties and as regards a remote party other 
than a holder in due course, the delivery, in order to 
be effectual, must be made either by or under the au¬ 
thority of the party making, drawing, accepting, or 
indorsing as the case may be; and in such case the de¬ 
livery may be shown to have been conditional or for a 
special purpose only, and not for the purpose of trans¬ 
ferring the property in the instrument. But where the 
instrument is in the hands of a holder in due course, 
a valid delivery thereof by all parties prior to him, so 
as to make them liable to him, is conclusively presumed. 
And where the instrument is no longer in the posses¬ 
sion of a party whose signature appears thereon, a 
valid and intentional delivery by him is presumed until 
the contrary is proved. 

Section 22 

(Sec. 28-123, D. C. Code 1940 Ed.; Sec. 5584 Code of Vir¬ 
ginia 1942; and Sec. 42, Ch. 98, Illinois Rev. Stat. 1947) 

The indorsement or assignment of the instrument by 
a corporation or by an infant passes the property 
therein, not withstanding that from want of capacity 
the corporation or infant may incur no liability thereon. 
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Section 23 


(Sec. 28-124, D. C. Code 1940 Ed.; Sec. 5585, Code of 
ginia 1942) 


Where a signature is forged or made without thfe au¬ 
thority of the person whose signature it purports to 
be it is wholly inoperative, and no right to retain the 
instrument, or to give a discharge therefor, or to en¬ 
force payment thereof against any party thereto can 
be acquired through or under such signature, unless 
the party against whom it is sought to enforce such 
right is precluded from setting up the'forgery or want 
of authority. 


Section 30 

(Sec. 28-301, D. C. Code 1940 Ed.; Sec. 5592, Code of Vir¬ 
ginia 1942; and Sec. 50, Ch. 98, Illinois Rev. Stat. 1947) 

An instrument is negotiated when it is transferred 
from one person to another in such manner as to con¬ 
stitute the transferee the holder thereof. If payable to 
bearer it is negotiated by delivery; if payable to order 
it is negotiated by the indorsement of the holder, com¬ 
pleted by delivery. 

Section 61 

(Sec. 28-502, D. C. Cbde 1940 Ed.; Sec. 5623, Code of Vir¬ 
ginia 1942; and Sec. 81, Ch. 98, Illinois Rev. Stat. 1947) 

The drawer, by drawing the instrument, admits the 
existence of the payee and his then capacity to indorse, 
and engages that on due presentment the instrument 
will be accepted or paid, or both, according to its tenor, 
and that if it be dishonored and the necessary pro¬ 
ceedings on dishonor be duly taken, he will pay the 
amount thereof to the holder or to any * subsequent 
indorser who may be compelled to pay it. But the 
drawer may insert in the instrument an express stip¬ 
ulation negativing or limiting his own liability to the 
holder. 


•The word “subsequent” is not in the Illinois statute. 
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n 

Illinois Rev. Stat. 1947 
Chap. 98 

§ 29. When instrument is payable to bearer. 

The instrument is payable to bearer: 

1. When it is expressed to be so payable; or 

2. When it is payable to a person named therein or 
bearer; or 

3. When it is payable to the order of a fictitious or 
non-existent or living person not intended to have any 
interest in it, and such fact was known to the person 
making it so payable, or known to his employee or 
other agent who supplies the name of such payee; or 

4. When the name of the payee does not purport to 
be the name of any person; or 

5. When although originally payable to order, it is 
indorsed in blank by the payee or a subsequent en¬ 
dorsee. [As amended by act approved July 2, 1931. 
L. 1931, p. 679] 

§ 43. Effect of forged signature. Where a signature 
is forged or made without authority, it is wholly inop¬ 
erative and no right to retain the instrument or to give 
a discharge thereof or to enforce payment thereof 
against any party thereto, can be acquired through or 
under such signature, unless the party against whom 
it is sought to enforce such right is precluded from 
setting up the forgery or want of authority. 

m 

Smith-Hued Illinois Annotated Stats. (Perm. Ed.) 

Ch. 32. 

Sec. 157.49. Effect of issuance of certificate of incorpo¬ 
ration. 

Upon the issuance of the certificate of incorporation 
by the Secretary of State, the corporate existence shall 
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begin, and such certificate of incorporation shall be Con¬ 
clusive evidence, except as against the state, that all 
conditions precedent required to be performed by the 
incorporators have been complied with and that the 
corporation has been incorporated under this Act. 
(1933, July 13, Laws 1933, p. 308, sec. 49.) 

SUMMARY OF ARGUMENT. 

There is no doubt that appellee Hamilton National Bank 
had the duty to charge appellant’s account in accordance 
with appellant’s order. However, on the basis of the un¬ 
disputed facts set forth in the complaint, the stipulation 
signed by appellant’s counsel, and appellant’s affidavit, 
the appellant is not entitled to recover from appellee Ham¬ 
ilton National Bank. 

At the time of drawing the check for $1000 appellant kijiew 
that the payee vras non-existing, and consequently sluch 
check was payable to bearer. Therefore, it was unnecessary 
for the dravree bank to rely on any endorsement in ordey to 
charge it against appellant’s account. 

At the time of delivery of the checks for $4000 and $3000 
by appellant’s agent who supplied the payee’s name, s|ich 
agent knew that the payee was non-existing. Consequently, 
under both the Uniform Negotiable Instruments Act and 
the Illinois statutes, these two checks were payable to 
bearer, and were thus chargeable against appellant’s 
account. 

The checks for $500 and $1500 were executed and deliv¬ 
ered after the creation of the corporate payee and bore the 
endorsement of such payee placed thereon by Peter Hbk- 
sma, the primary, if not the sole, agent of the corporation 
“Peter Hoeksema, Inc.” Such endorsement passed tijtle 
to the checks even though there may have been certain 
defects in the organization of “Peter Hoeksema, Inc.” 

In any event, all five checks were indorsed by, or th^ir 
proceeds received by, the person or persons intended ,by 
appellant to do so, namely, Peter Hoeksema and/or Bernice 
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Hoeksema. Under the circumstances of this case, where 
Peter and Bernice Hoeksema, to appellant’s knowledge, 
were the only ones who could possibly control the proceeds 
of the five checks and were intended by appellant to do so, 
it is difficult to understand how appellant can complain, 
or how appellant would have been benefited if the actions 
of Peter and Bernice Hoeksema had been formalized by 
stockholders’ and directors’ meetings. 

Moreover, appellant has ratified all indorsements, and 
further is estopped and precluded from setting any want 
of authority in the execution of the payee’s indorsements. 
Although appellant paid $10,000 for one third of the cor¬ 
porate stock of a corporation which he knew to be in opera¬ 
tion under the control of Peter Hoeksema, he waited two 
years before making any investigation. Certainly, such a 
delay would indicate approval of the manner in which his 
two colleagues conducted the corporation. Also, appellant 
permitted Peter Hoeksema to lend his name to the corpo¬ 
ration which took over Peter Hoeksema’s business, and 
even designated Peter Hoeksema as the initial registered 
agent. 

ARGUMENT. 

1 . 

The facts set forth in the stipulation and appellant’s affidavit 
raise no factual issues, and may properly be considered 
with appellee’s motion to dismiss. 

Prior to the hearing below on the motion to dismiss the 
complaint, there was filed a stipulation signed by all counsel, 
including appellant’s , that the following certified documents 
be made a part of the record for all purposes, including 
said motion to dismiss (Jt. App. 9A) : 

(a) Articles of Incorporation, including the Warrant 
to the Sheriff, Certification to the Attorney General 
and the Certificate with respect to the Dissolution of 
“PETER HOEKSEMA, INC.” 
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(b) The 1948 Annual Report, filed January 20, 1948, 
by “PETER HOEKSEMA, INC.” 

There was also filed below, prior to the hearing on £aid 
motion to dismiss, the appellant’s affidavit in opposition to 
said motion to dismiss (Jt. App. 27A). 

Consequently, there may be considered, in determining 
the sufficiency of said motion to dismiss, the facts set forth 
in appellant’s complaint, in the stipulation as agreed, by 
appellant’s counsel, and in appellant’s own affidavit. Ap¬ 
pellees have filed no affidavit, and, consequently, there can 
be no factual issue. Appellant’s own affidavit discloses the 
undisputed facts for the purposes of this appeal. National 
War Labor Board v. Montgomery Ward & Co., 79 U. S. App. 
D. C. 200, 144 F. (2d) 528; Farr all v. D. C. Amateur Ath. 
Union, 80 U. S. App. D. C. 396, 153 F. (2d) 647; Washing- 
v. McGrath, 86 U. S. App. D. C. 343, 182 F. (2d) 375. 


The drawee bank was justified in charging appellant’s ac¬ 
count with the check for $1000 dated October 25, 1947, 
because such check was payable to a non-existing per¬ 
son, known to be such by the appellant drawer, and 
was consequently payable to bearer. 

At the time of the signing, in either the District of Co¬ 
lumbia or Virginia, of such check for $1000 and its de¬ 
livery, in Illinois, by appellant drawer to Peter Hoeksema, 
the appellant drawer knew that the payee, Peter Hoeksema, 
Inc., had not been created, and that it was, therefore, non¬ 
existing (Jt. App. 3A, 28A). Consequently, under either 
Section 9 of the Uniform Negotiable Instruments Act in 
force in both the District of Columbia and Virginia, or 
Section 29, Ch. 98, of Illinois Rev. Stat. (1947), such check 
for $1000 was payable to bearer. 

As a bearer instrument is negotiable by delivery (Section 
30 of the Uniform Negotiable Instruments Act in force in 
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the District of Columbia, Virginia and Illinois), and the un¬ 
authorized indorsement of the payee on a bearer instrument 
has no effect upon the title of any holder, payment of such 
check for $1000 by the drawee bank discharged such check, 
and the drawee bank was justified in charging it against 
the appellant drawer’s account. Childs v. Empire Trust Co., 
54 F. (2d) 981 (CCA-2), cert. den. 286 U. S. 554. 

3. 

The drawee bank was justified in charging appellant’s ac¬ 
count with the two checks for $4000 and $3000, dated 
respectively November 1, 1947, and November 20, 1947, 
because such checks were payable to a non-existing 
person, known to be such by the person making them 
so payable or by appellant’s agent, and were conse¬ 
quently payable to bearer. 

(a) 

Under District of Columbia or Virginia Law 

On the basis of the facts assumed to be true for the pur¬ 
pose of this appeal, the appellant drawer at the time of the 
signing by him, in the District of Columbia or Virginia, of 
the two checks for $4000 and $3000 believed that the payee, 
Peter Hoeksema, Inc., had been created (Jt. App. 3A). 
However, these facts show that these two checks were de¬ 
livered by appellant drawer to the individual Peter Hoek¬ 
sema in Illinois who was to deliver them, in Illinois, to the 
corporation Peter Hoeksema, Inc. (Jt. App. 3A, 28A). Thus, 
the individual Peter Hoeksema was the agent of appellant 
(as admitted on page 6 of Appellant’s Brief)) to deliver 
these two checks to the corporate payee, and until such de¬ 
livery they were ineffective. (Section 16 of the Uniform 
Negotiable Instruments Act). 

Consequently, the individual Peter Hoeksema was the 
person making these two checks so payable or was appel¬ 
lant’s agent whose knowledge was imputable to appellant. 
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The individual Peter Hoeksema knew that the bayee 
Peter Hoeksema, Inc. had not been created at the tiihe of 
his transfer, in November, 1947, of these two checks* and 
that such payee was non-existing. 

The “person making it so payable” under Section 9 of 
the Uniform Negotiable Instruments Act is not necessarily 
the drawer or a maker. In this case, the “person making 
it so payable” was the individual Peter Hoeksema who 
had the unquestioned right to deliver these two checks. 
Consequently, they were payable to bearer, and the drawee 
bank was entitled to charge them against appellant’s ac¬ 
count. Tire & Rubber Co. v. Wells Fargo Bank, 1 Cal. App. 
(2d) 694, 713, 37 Pac. (2d) 483. 

The knowledge of the individual Peter Hoeksema, who as 
appellant’s agent had authority to deliver the two checks 
and thus give them vitality, is imputable to appellant. They 
were both thus payable to bearer, and chargeable td ap¬ 
pellant’s account in drawee bank. Hartford Accident & 
Ind. Co. v. Fifth-Third U. T. Co., Ill F. (2d) 762 (CC4-6); 
Norton v. City Bank & Tr. Co., 294 Fed. 839 (CCA-4); Penn. 
Co., etc., v. Fed. Res. Bank, 30 FS 982 (E.D. Pa.); American 
Hominy Co. v. Milliken Natl. Bank, 273 Fed. 550 (S. D. jlll.) 

(b) 

Under Illinois Law 

These two checks for $4000 and $3000 were sent by ap¬ 
pellant, apparently in the District of Columbia or Virginia, 
to his agent, the individual Peter Hoeksema, in Illinois. 
The individual Peter Hoeksema, as appellant’s agent, was 
to deliver them to the individual Peter Hoeksema as agent 
for Peter Hoeksema, Inc. in Illinois. (Jt. App. 3A, 2£jA). 
Therefore, the law of Illinois governs their validity, the 
scope of the order to pay and the person authorized by 
the drawer to receive payment. Swift & Co. v. Bankers 
Trust Co., 280 N. Y. 135, 19 NE (2d) 992; Beale, Conflict 
of Laws, 1935, Ed., pgs. 1205, 1251, 1256. See also Plifl v. 
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Seven Corners, 80 U. S. App. D. C. 134,135,149 F. (2d) 832. 

Under Section 29, Ch. 98, of Illinois Rev. Stat., 1947, an 
instrument is payable to bearer: 

IL • • • 

“3. When it is payable to the order of a * * • non¬ 
existent * * * person, and such fact was known to 
the person making it so payable, or known to his em¬ 
ployee or other agent who supplies the name of such 
payee” (italics supplied). 

The individual Peter Hoeksema who had represented that 
the corporation bearing his name had been created (Jt. 
App. 3A) certainly supplied the name of the payee to 
appellant. He was also appellant’s agent to take “all steps 
necessary to create the corporation” and “to complete 
whatever steps may be necessary to have stock issued to” 
appellant (Jt. App. 28A, 29A), as well as to deliver the 
two checks to the payee. (Appellant’s Brief 6) 

Consequently, under said section 29 these two checks were 
payable to bearer because the individual Peter Hoeksema 
knew that the payee was a non-existing person, the corpo¬ 
ration not being created until December 6,1947. Therefore, 
the drawee bank was justified in charging appellant’s ac¬ 
count with the amount of these two checks for $4000 and 
$3000. Hilman v. Kropp Forge Co., 340 Ill. App. 606, 92 
NE (2d) 537; Houghton Mifflin Co. v. Continental 111. Nat. 
Bank & Trust Co., 293 Ill. App. 423, 12 NE (2d) 714; Swift 
& Co. v. Bankers Trust Co., 280 N. Y. 135,19 NE (2d) 992. 
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The drawee bank was justified in charging appellant’s ac¬ 
count with the checks for $500 and $1500, dated respec¬ 
tively January 1,1948, and March 1,1948, because those 
checks bore the endorsement of an existing corporate 
payee placed thereon by the primary, if not the sole, 
agent of such payee. 


The corporate existence of Peter Hoeksema, Inc. bjegan 
on December 6, 1947, the date of the issuance of the cer¬ 
tificate of incorporation by the Illinois Secretary of State 
(Jt. App. 11A). Smith-Hurd Ill. Annotated Stats. Perm 
Ed.) Ch. 32, Sec. 157.49. 

Such corporation’s indorsements on these checks for $500 
and $1500, even if beyond its powers and with no liability 
therefor to that corporation, were effective to pass title to 
the checks. Sections 22 and 61 of the Uniform Negotiable 
Instruments Act; Willard v. Crook, 21 App. D. C. 237, 240. 

The individual Peter Hoeksema, who signed these chicks, 
was definitely an agent of the corporation with authority 
to sign. The Articles of Incorporation, signed and acknowl¬ 
edged by appellant (Jt. App. 14A), names the individual 
Peter Hoeksema as the “initial Registered Agent” of the 
corporation (Jt. App. 12A). The Annual Report of Peter 
Hoeksema, Inc., filed in the office of the Illinois Secretary 
of State on January 20, 1948, named him as President. 
Appellant authorized him to take “all steps necessary to 
create the corporation” (Jt. App. 28A), to provide appel¬ 
lant with financial statements of the corporate business 
(Jt. App. 28A), to“complete whatever steps may be ndces- 
sary to have stock issued to” appellant (Jt. App. 29A). 
The corporation was to take over the business formerly op¬ 
erated by Peter and Bernice Hoeksema (Jt. App. 27A). 
The only reasonable inference from the face of the record 
is that Peter Hoeksema had authority to organize and 
operate the corporation, to open a bank account, and to 
indorse appellant’s checks in behalf of the corporation. (Jt. 
App. 29A) 


16 


The record definitely shows that it was the individual 
Peter Hoeksema who physically signed the name, Peter 
Hoeksema, Inc., on the back of each of the checks here in¬ 
volved. Although appellant’s brief states (pg. 3) that the 
“record does not show and appellant is not informed as 
to who wrote the name of the payee on the checks or re¬ 
ceived the proceeds thereof,” this statement is directly 
contradicted by appellant’s affidavit that “the proceeds of 
the checks here sued on w^ere used by Peter and Bernice 
Hoeksema or one of them for their owm benefit” (Jt. App. 
30A). It is noteworthy that there is no direct allegation in 
either the complaint or appellant’s affidavit that Peter 
Hoeksema did not sign the endorsements, and that the 
charge of “forgery” in this case first appeared in appel¬ 
lant’s brief. The complaint is clearly based on the theory 
that the indorsements were ineffective because of defects 
in the organization of the corporation (Jt. App. 3A, 4A). 
A comparison of the signature “Peter Hoeksema, Inc.” on 
the back of the checks (Jt. App. 4A) with the signature 
“Peter Hoeksema” on the Articles of Incorporation and 
1948 Annual Report (Jt. App. 14A and 24A and the Appen¬ 
dix of this brief) leaves no doubt that Peter Hoeksema 
wrote the name “Peter Hoeksema, Inc.” on back of the 
checks. 

5 . 

The drawee bank was justified in charging appellant’s ac¬ 
count with the five checks because they were indorsed, 
or the proceeds thereof received, by the person, group 
or entity intended by appellant drawer. 

Appellant drawer, by drawing the five checks, admitted 
the existence of the payee on each check, Peter Hoeksema, 
Inc., and its then capacity to endorse. Section 61 of the Uni¬ 
form Negotiable Instruments Act; Betlyn Securities Corp. 
v Bates, 177 Miss. 41, 170 So. 301; Aleut v. Bank of United 
\ States, N. Y. S. 653. 

pH* 
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Peter Hoeksema, Inc., while a corporate entity in form, 
was a business owned in equal shares by only the appellant, 
Peter Hoeksema, and Bernice Hoeksema. It is clear from 
the record that appellant intended Peter and Bernice to 
receive and control his funds forwarded in the form of the 
five checks. In fact, there was nobody else, in Illinois or 
elsewhere, who would have been entitled to handle the 
checks or their proceeds. In view of the complete author¬ 
ity given by appellant to Peter Hoeksema over the opera¬ 
tions and finances of the business, including the opening of 
a bank account (Jt. App. 29A), it is difficult to understand 
how appellant was prejudiced by, or how he can complain 
of, Peter Hoeksema’s failure to follow formal corporate 
procedure. 

Appellant may have claim against Peter Hoeksema, Inc. 
or Peter and Bernice Hoeksema. He has, however, no right 
to recover from drawee bank for funds that were paijd to 
the person or persons intended by appellant to receive puch 
funds. Central National City Bank of Washington v. Na¬ 
tional Metropolitan Bank, 31 App. D. C. 391; City Bayk v. 
Hamilton National Bank of Washington, 71 App. D. C. 
225, 226, 108 F (2d) 588. 


6 . 

The drawee bank was relieved of liability to appellant for 
the five checks because the indorsements thereon were 
all ratified by appellant and Peter Hoeksema, Inc. 

The corporation Peter Hoeksema, Inc. was legally created 
on December 6, 1947, approximately only about a month 
after appellant believed the corporation to have f>een 
formed, and the individual Peter Hokesema remained in 
charge. As a subscriber who had paid for his stock by 
sending the funds therefor to the only agent of the corpora¬ 
tion, appellant was actually a stockholder and entitled to a 
certificate showing his ownership of 100 shares representing 
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one-third of the authorized capital stock. During the period 
November 1,1947 to December 6,1949, appellant frequently 
requested Peter Hoeksema to take whatever steps were 
necessary to have stock issued to him, and even authorized 
Peter Hoeksema to sell appellant’s interest in the corpora¬ 
tion (Jt. App. 28A, 29A). 

Appellant had knowledge of the endorsements (Jt. App. 
29A) and of the informal manner in ’which the corporation 
was being operated. Yet for two years appellant with all 
the rights of a stockholder took no action. Clearly, appel¬ 
lant by his conduct ratified and assented to the actions of 
Peter Hoksema in his handling of the corporation. 

7. 

Appellant is not entitled to recover the amount of the five 
checks from the drawee bank because he is precluded 
from setting up want of authority to indorse. 

Section 23 of the Uniform Negotiable Instruments Act is 
clearly operative to prevent recovery by appellant. 

On September 29, 1947, (almost a month prior to the exe¬ 
cution of any of the five checks) appellant signed and ac¬ 
knowledged the Articles of Incorporation for the corpora¬ 
tion designated “Peter Hoeksema, Inc.” and whose initial 
registered agent was to be “Peter Hoeksema” (Jt. App. 
14A). This same Peter Hoeksema was given authority to 
take “all steps necessary to create the corporation“ (Jt. 
App. 28A). This corporation was also to take over the 
business then being operated by Peter and Bernice Hoek¬ 
sema. The appellant then forwarded checks to this Peter 
Hoeksema payable to “Peter Hoeksema, Inc.”. Also in 
view of appellant’s admission of the existence of Peter 
Hoeksema, Inc. and its capacity to indorse under Section 61 
of the Uniform Negotiable Instruments Act, it is respect¬ 
fully submitted that appellant gave apparent, as well as 
actual, authority to Peter Hoeksema to indorse and transfer 
the five checks. U. S. v. First National Bank of Chicago, 
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138 F. (2d) 681 (CCA-7); Alropa Corp. v. Myers, 5d F. S 
936. 

Furthermore, the corporation Peter Hoeksema, In<p. was 
in fact created on December 6, 1947, and such organisation 
was a matter of public record. It is immaterial whether 
the incorporation took place on November 1, 1947 br on 
December 6, 1947. The appellant was actually a Stock¬ 
holder of this corporation, and entitled to full inforniation 
concerning its property, operations, and finances. For two 
years the appellant, who had invested $10,000 in a business 
of which he was one-third owner, was satisfied to rely upon 
the assurances of his colleague in the joint venture to Vhom 
he had entrusted all the operating and control of the busi¬ 
ness. If appellant’s investment of $10,000 has now been 
lost, he should not be entitled to recover from the drawee 
bank because the essence of any wrong to appellant ^ay in 
the handling of the funds by Peter Hoeksema rather than 
in any unauthorized endorsement of the checks by jPeter 
Hoeksema. 
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CONCLUSION. 

It is respectfully submitted that, in view of the facts dis¬ 
closed in the complaint, the stipulation signed by appellant’s 
counsel, and appellant’s affidavit, the court below properly 
dismissed the complaint, and that the order dismissing the 
complaint should be affirmed. 

Roger J. Whiteford, 
Philip S. Peyser, 

Attorneys for Appellee Hamilton National 
Bamk of Washing ton 

Whiteford, Hart, Carmody & Wilson, 

Of Counsel. 

Nelson T. Hartson, 
George E. Monk, 

Attorneys for Appellees Federal Reserve 
Bank of Richmond and Continental 
Illinois National Bank and Trust 
Company 

Hogan & Hartson, 

Of Counsel. 

Charles Patrick Clark, 

Attorney for Appellees First National 
Bank of Dyer and Federal Deposit 
Insurance Corporation 


April 6, 1951. 


APPENDIX. 


Exact copy of portion of signature page of Articles of 
Incorporation of Peter Hoeksema, Inc. (Jt. App. 13A, 14A), 
including signatures of Peter Hoeksema, Bernice Hoeksejma 
and appellant as incorpators. 
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red before me end being first duly sworn by me severally acknowledged that they 
in the respective capacities therein set forth and declared that the statements tl 


jr signed 
therein 


the fore- 
contained 


WHEREOF, I have h ereunt o set my 


IWt * 

*« • • 


myand seal th/d^y and year above writtejs. /P 

.... 

Nottpr Public. 


Exact copy of portion of signature page of 1948 Annual 
Report of Peter Hoeksema, Inc. (Jt. App. 24A). 

IN WITNESS WHEREOF, the undersigned corporation has caused this report to be executed in its 
name by Its. .—.... .. —- - -1— — — 

<PT**M*nt. vtc*-pr*oU«nt. »»cr»I»r7. uatutant iKrttirr. (muont, twl.tr. uritfnM or InMt) 

and its corporate seal to be hereto affixed this.. ...1.4th_day of_._ A. D. 


• ** * <w\*. 


iter Foeksena I.»e. 


# < \ * 


(Nam« of cof^oratlo*) 


(CORPCp^TE.SRAfc) : 
*" H<r». .1 . * - • 


f .JbLV....-...rr. 

i lr«Kl<]in(. / vlc^pra«id*ni l Mrrtury, amI«Ub( ■ a cf tt tf y, 
(ratiurar, rtctlvrr, M«lKn«« or (rtutaa) 
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REPLY BRIEF FOR APPELLANT 


This reply brief will be directed specifically to each of 
the seven divisions of the arguments set forth in the brief 
of the appellees, adopting their numbering and arrange¬ 
ment. 

1 . 

The propriety of considering, on a motion to dismiss 
the complaint, all of the items argued for by appellees in 
the first division of their argument may well be doubted. 
Confusing speculations and half truths appear in this 
material w’hich are inappropriate on a motion of the char- 
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acter now before the Court. However, appellant does not 
object to this Court’s consideration of facts established 
by the complaint, the stipulations as agreed to on behalf 
of appellant and appellant’s affidavit. At particular points 
throughout their argument, however, appellees have in¬ 
voked facts not established and have relied upon inferences 
in support of argument not raised in the Court below 
which could have been explained and negatived had ap¬ 
pellees’ reliance upon them been disclosed in the trial 
court. In this respect appellant urges in general terms 
here, to be pointed up by specific illustrations hereinafter 
(pp. 6, 7, 9, 10), that dismissal of the complaint upon the 
record presented is plainly an improper resort to summary 
procedure. Appellees rely substantially upon matters of 
speculation and inference which should be developed by 
proof and undoubtedly would be so developed if defenses 
were asserted in an answer setting up issues of fact re¬ 
quiring proof. Some defenses asserted here were not 
asserted in the Court below and no opportunity was af¬ 
forded appellant to show the true facts concerning them. 
The case is one in which the ends of justice require that 
an answer be filed to define the factual issue so that they 
may be resolved in a manner free from speculation and 
conjecture. 

2 . 

Appellees contend that since appellant knew, when he 
wrote the first check for $1000.00, that the* payee therein 
named had not yet been organized, the check must be re¬ 
garded as a bearer instrument by force of section 9 of 
the Uniform Negotiable Instruments act (Sec. 28-110, D. C. 
Code 1940). They would deny significance to the fact 
that this check was intended by appellant to be paid only 
to the named payee which he expected to be organized 
and to actually receive it. 

Cases cited by appellees refute their own contention. 
Thus, in Tire and Rubber Company v. Wells Fargo Bank, 
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1 Cal. App. (2 ) 694, 37 P. (2) 483 (appellees’ brief p f 13), 
the Court quoted with approval (p. 701) from Seaboard 
National Bamk v. Bank of America, 193 N. Y. 26, S5 'ST. E. 
S29, as follows: “the intention to make the instrument 
payable to a fictitious person must exist as an affirmative 
fact in the mind of the drawer of the draft at the tiijae of 
its delivery”. Also in Norton v. City Bank and Trust Co., 
294 Fed. 839 (appellees’ br. p. 13), it is stated that \‘The 
law is now well settled that a negotiable instrument is 
drawn to a fictitious payee whenever the payee named in 
it has no right to it and its maker does not intend that 
such payee shall take anything by it” (p. 844) Further, 
in that case the Court quoted with approval from Phillips 
v. Mercantile National Bank, 140 N. Y. 556, 35 N. E. 982, 
as follows: “The fictitiousness of the maker’s direction 
does not depend upon the identification of the payee with 
some existent person, but upon the intention underlying 
the act of the maker in inserting the name”. Finally, in 
Tire and Rubber Co. v. Wells Fargo Bank, supra, the 
Court, discussing the intent of an employee of the maker 


authorized to deliver a check to the payee named in it, 
stated: “An employee, whose intent is immaterial so far 
as it becomes a binding part of the animus of his princi¬ 
pal, is instructed to perform a ministerial act, to wi|t, to 
deliver to a person assumed to be existing and n^med 
therein. If the assumed person does not exist, the em¬ 
ployee, so far as the scope of his authority is concerned, 
can function no further and if he did it would not be find¬ 
ing upon his employer” (p. 715). Other cases holding that 
the intention of the maker in inserting the name of a pfayee 
is decisive as to the person entitled to it are cited in ap¬ 
pellant’s main brief at page 5. 

The appellant did not intend that his check for $1000.00 
dated October 25, 1947 would be a bearer instrument and 
that intention is conclusive of the question. 
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3. 

In this division of their brief appellees contend that in 
relation to two of the checks sued on appellant was bound 
by the knowledge of his agent Peter Hoeksema, that the 
payee of them was nonexistent. In parts (a) and (b) of 
the argument respectively the contention is rested upon 
general law and upon a specific provision of the statute 
of Illinois added by Amendment in 1931. 

(a) Regarding the general law the parties here rely 
upon two separate and distinct lines of cases between 
which the Courts have repeatedly pointed out the precise 
distinction. Appellant relies upon those cases in which 
the maker of a check has been deceived by an agent or 
employee having no authority to draw checks on the 
maker’s account. In such case the intention of the agent 
that the payee was not to have any right to the check 
is not binding on his principal, the maker of the check. 
Appellees rely upon a line of cases in which the agent 
of the maker had authority to draw checks on the maker’s 
account. In such cases, the intention of the agent that 
the named payee would have no interest in or right to 
the check is binding on the maker. This is rested on the 
provision of the negotiable law that a check is payable 
to bearer when made payable to a nonexistent or ficti¬ 
tious payee to the knowledge “of the person making it 
so payable”. In the present case Peter Hoeksema was 
not authorized to draw checks upon appellant’s account. 
Insofar as the checks sued on are concerned he was 
authorized only to deliver them to the named payee. 

The distinction between the two lines of cases here 
referred to is elaborately made with detailed citation of 
authority in Tire and Rubber Co. v. Wells Fargo Bamk 
supra (appellees brief p. 13). In addition it may be 
noted, however, that prior to the Amendment of 1931 it 
was also the law in Illinois that the maker of a check 
was not bound by the intention of his agent as to the 
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payee when the agent was not authorized to draw checks 
on the maker’s account. U. S. Cold Storage Company v. 
Central Mamifacturing District Bank, 251 Ill. Apjp. 279 
(Aff. 343 HI. 503). 

(b) Appellees argue that in any event the indention 
of Peter Hoeksema regarding the payee of the checks 
is binding on appellant by reason of the unique provision 
of the law of Illinois added by amendment there in 1931. 
This is rested upon their assertion that the cheeky were 
given to Peter Hoeksema for delivery “in Illinois”. If 
their assertion of fact were correct the claimed legal 
result would not follow. Moreover, the fact which they 
assert is not shown in the record. 

In the present case appellees treat the checks as if 
they may have been made either in Virginia, residence 
of the appellant, or in the District of Columbia. They 
claim no difference in result, however, if the cheeky were 
made in one jurisdiction or the other. On their face 
they purport to have been made in Washington, D. C. 
and we submit that, nothing to the contrary appearing, 
the place intended as place of making is the District of 
Columbia even though the actual signing by appellant 
may have been across the river in Alexandria. Thhs the 


place of making the checks and the place of pajyment 
of them was the District of Columbia and the place of 
collection of them in case they were dishonored was Vir¬ 
ginia where appellant resides. 

Here again cases cited by appellees refute theii* con¬ 
tention. In Swift and Company v. Bankers Trust Co., 280 
N. Y. 135, 19 N. E. (2) 992, (appellees brief pp. 13, 14) 
the check sued on was drawn by an Illinois corporation 
in Illinois payable at a bank in New York. On the issue 
of whether the law of the one state or the other gov¬ 
erned the maker’s liability the Court stated the question 
as follows: “Is the liability of the drawer in a particu¬ 
lar case to be determined, then, by the place where the 
drawer has engaged that it shall be accepted according 
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to its terms and paid, the place where the drawer must 
pay if dishonored (i. e. his residence or place of busi¬ 
ness) or the place where the instrument was executed?” 

In answer to that question the Court stated its hold¬ 
ing as follows: “The validity of an instrument is always 
determined by the law of the place s wher the instru¬ 
ment was executed. Upon that point at least all authori¬ 
ties are in agreement. Nor is there room for doubt that 
the extent of the drawer’s obligation is defined by the 
instrument and fixed at the time the instrument is exe¬ 
cuted. Details of performance by the bank upon which 
the check is drawn may be determined by the law of 
the place where performance is to be made. The validity 
of the check, scope of the order to pay and the person 
authorized by the drawer to receive payment are fixed 
at the inception of the instrument and by the law of the 
place where the instrument had its inception”. 

Beale, Conflict of Laws, 1935 edition pp. 1205, 1256, 
cited by appellees is to the same effect and Plitt v. Seven 
Corners Realty Co., 80 App. D. C. 134, also cited by ap¬ 
pellees states no different rule. The facts of this latter 
case were not sufficiently like those in the present case 
to require consideration of the precise point contended 
for by appellees. 

The record does not support the appellees’ assertion 
of fact that the checks were sent to Peter Hoeksema for 
delivery to the payee “in Illinois” (Br. 13). The quoted 
words have been gratuitously added by appellees. There 
was no instruction to deliver them at any particular place. 
They were to be delivered at any place the payee could 
be found. 

This is an illustration of the general argument made in 
the first division of this brief, supra p. 2. This con¬ 
tention that authorization to deliver the checks in Illinois 
made the law of that state applicable was not raised in 



the Court below and none of the parties made any point 
of the circumstances of either the authorization fc^r de¬ 
livery or the actual delivery of the checks. The f^ct is, 
and it can be shown by evidence if the point is maide in 
the trial court, that the plans of the parties wer^ that 
Peter Hoeksema, Inc. would conduct its busienss princi¬ 
pally from a store in Hammond, Indiana and that re¬ 
ceipt of checks there along with all other business activi¬ 
ties was intended. The only indication in the record as 
to where these checks were actually dealt with i£ the 
endorsement on each showing that it was initially cashed 
at the First National Bank of Dyer, Indiana. 

If this contention of appellees having to do witk de¬ 
livery of the checks has any support in law, the faictual 
basis for it, or lack of basis, should be developed ip the 
trial court after the issue has been raised there and not 
disposed of summarily on motion to dismiss. Appellant 
has shown the positive aspects of the authority to deliver 
his checks to the payee. They do not include delivery in 
Illinois. He has had no opportunity to negative the con¬ 
trary assertion of appellees. 


4. 

This division of appellees’ argument is rested upon a 
series of speculations as to what the true facts ''jvere, 
invoked to support defenses that should be assertejd in 
an answer so that upon issues raised the true facts c^ould 
be developed. In substantial part this argument raises 
points not raised in the trial court. In its entire|y it 
illustrates further the general contention in the first jdivi- 
sion of this brief (supra p. 2) that summary disposi¬ 
tion of this case on motion to dismiss is inappropriate. 

The complaint alleges that the endorsement on the 
back of said checks is not the endorsement of the payee 
and that none of the proceeds of said checks was re¬ 
ceived by the payee (Jt. App. 4A). The position of ap- 
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pellees is a denial of that allegation and they propose 
to dispose of the issue of fact thus raised upon the 
speculations that Peter Hoeksema endorsed the checks, 
and that he had authority to do so. They endeavor to 
fortify this position by asserting that fraud was not 
claimed by appellant in the trial court and that no allega¬ 
tion was made that Peter Hoeksema did not endorse the 
checks. 

For lack of information appellant did not allege who 
endorsed the checks and this record provides no basis 
for drawing any conclusion in that respect. Appellant 
does not know the handwriting of Peter Hoeksema and 
is unable to make any assertion one way or the other 
concerning it. So far as the record shows, the endorse¬ 
ment could have been written by Bernice Hoeksema or 
by some other person entirely. What happened to his 
checks after he mailed them to Peter Hoeksema and there¬ 
after until they were received, as indicated by endorse¬ 
ment thereon by the National Bank of Dyer, Indiana, 
was unknown to appellant and is not shown by the record 
now before the Court. Insofar as defenses are predicated 
upon occurences during this period they should be raised 
by appropriate pleadings and proved. Appellees are 
plainly asking this Court to determine an issue of fact on 
a motion to dismiss, and upon evidence obviously incom¬ 
plete. 

The appellant is under no obligation to know the en¬ 
dorsement of the payee of his checks; the appellees are. 
If the facts are as they contend the proof must be 
available to them and they should be required to produce 
it. Indeed the entire position of appellees seems designed 
to prevent disclosure of information well known to them. 

It is true the word “forgery* ’ was not used in the 
complaint. But the complaint makes clear that someone 
without authority endorsed the name of the payee on 
the back of each of the checks here sued on. That con- 


stitutes about as complete a description of forgery as 
could be made, especially in connection with the further 
allegation that although the checks were paid, the payee 
received no part of the proceeds of any of them. 

In support of their claim that Peter Hoeksema was 
authorized by appellant to act for the corporation ap¬ 
pellees invoke authority given to create and conduct) the 
proposed corporation but contend that it is immaterial 
that authority thus given was not exercised according to 
the law governing the conduct of corporation business. 
In this respect appellees would have the court think that 
this proposed business was a “family affair” in wjhich 
all of the parties reposed complete confidence in each 
other in a way waiving strict adherence to legal require¬ 
ments. They supply the words that the corporation was 
to “take over” the business formerly operated by Pfeter 
and Bernice Hoeksema as if the whole matter was to be 
an informal friendly transaction. They have resortep to 
an allegation in another suit in another jurisdiction (Br. 
4). They have stated falsely that appellant had con¬ 
tracted to purchase a one third interest of a business of 
Peter and Bernice Hoeksema to be incorporated and oper¬ 
ated in Lansing, Illinois. (Br. 4). 

The truth is that appellant was a stranger to the other 
two, dealing at arms length and contracting for all the 
rights and protection of a person purchasing stock from 
a corporation. He bought nothing from the other two 
but contracted only to buy stock in an entirely new busi¬ 
ness to be created. He was entitled to strict adherence 
to legal requirements for corporate action in order that 
he could have all rights granted to individuals under the 
exact provisions of law not only against the other two 
incorporators, but against third parties such as appellees 
in the present case. Beyond that, however, the appel¬ 
lant’s position is not founded on mere lack of fotpial 
compliance with the law. There was no compliance in 
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substance. Not only was there no corporate action de 
jure there was no corporate action de facto. The com¬ 
plaint alleges in effect that the corporation payee of the 
checks simply did not act de jure or de facto with relation 
to the endorsements on the checks. If Peter Hoeksema 
endorsed the checks he was acting for himself and not 
for the corporation. If appellees contend to the contrary 
the factual basis should be established by proof upon 
issues raised by answer. 

0 * 

The argument in the preceding division of this brief 
applies also to part of appellees’ argument in division 5 
of their brief. On page 17 they urge that “appellant in¬ 
tended Peter and Bernice Hoeksema to receive and con¬ 
trol his funds” and that “the funds were paid to the 
person or persons intended by appellant to receive such 
funds”. Of course, this merely ignores the difference 
between the corporation and the individuals. Appellant 
intended the corporation to receive the funds and not the 
individuals. Appellant chose to deal with the corporation 
and not directly with the individuals. This was for the 
very obvious reason that under the agreement the Hoek- 
semas were to convey to the corporation a large portion 
if not all of their personal assets, making the corporation 
more responsible financially than they. Moreover, if the 
funds were actually received by the corporation misap¬ 
propriation would have been strongly discouraged by the 
criminal law. These are the things appellant contracted 
for and he would either have had them or he would have 
had his $10,000.00 except for the error of the appellees 
in paying his checks without the endorsement of the payee 
he had named. It is certainly far fetched to suppose that 
he would have granted authority to the other two indi¬ 
viduals that would, as appellees contend (Br. 17) rele¬ 
gate him to a claim of civil liability against the indi¬ 
viduals. The difference between the corporation and the 
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individuals is so vast that authority to ignore it should 
not properly be inferred from the present record. 

As to the other portion of appellees' argument 5 (Br. 
16) the answer is that appellant did not admit anything, 
the existence of the payee, capacity to endorse, or other¬ 
wise, wrhich relieves his bank from liability for paying 
his checks without the endorsement of the payee. The 
cases have uniformly so held on factual situations sub¬ 
stantially identical to that presented in the present <jase. 

In Bank of New York v. Public National Bank and 
Trust Co., 82 N. Y. S. (2) 712, it was stated that “Where 
the question has been specifically discussed the courts 
have stated unequivocally that one wdio issues a check to 
a nonexistent payee does not thereby admit the lather’s 
existence and his then capacity to endorse”. This <sase, 
twice considered on review, was affirmed on both pcca- 
sions, first by the Appellate Division of the Supreme 
Court (90 N. Y. S. (2) 701) and finally by the New 
York Court of Appeals (301 N. Y. 583, 99 N. E. (2) (£dv. 
Sheets) 71. The same result was reached without specific 
discussion of the point, in International Aircraft Trailing 
Co., Inc. v. Manufacturers Trust Co., 297 N. Y. 265, 
79 N. E. (2) 249. Such was also the ruling in Mc- 
Cornack v. Central State Bank, 203 la. 833, 211 N. W. 
542, in which the problem was discussed at length. An 
express ruling on the point was also made, upon exteuded 
consideration, in Robertson Banking Co. v. Brasfield, 202 
Ala. 167, 79 So. 651. See also Jordan Marsh Co. v. Na¬ 
tional Shawmut Bank, 201 Mass. 397, 87 N. E. 740; U. S. 
Cold Storage Co. v. Central Mfg. District Bamk, 343 Ill. 
503, 175 N. E. 825; Guaranty State and Trust Co. v. 
Lively, 108 Texas 393, 194 S. W. 937; Los Angeles In¬ 
vestment Co. v. Home Savings Bank of Los Angeles, 180 
Cal. 601, 182 P. 293; Detroit Piston Ring Co. v. Wayne 
County and Home Savings Bank, 252 Mich. 163, 233 N, W. 
185; Jonss v. Peoples Bank, 95 Ohio St. 253, 116 N. E. 34. 
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Two cases cited by appellees for the opposite of this 
proposition do not purport to embody a contrary ruling. 
In each of them the payee intended by the maker re¬ 
ceived the proceeds of the check involved. The only ir¬ 
regularity was that maker used the corporate name of the 
payee in each case before the corporation had a legal 
right to use the name. In Betlyn Securities Cory. v. 
Bates, 117 Miss. 41, 170 So. 301, the corporation had voted 
to change its name. The checks were made payable to 
it by use of the newly adopted name. They were re¬ 
ceived and cashed a few days before the amended cer¬ 
tificate, setting forth the new name was filed. In Alent 
v. Bank of United States, 226 N. Y. S. 653, the check was 
made payable to the corporate name approved by the in¬ 
corporators four days before the certificate of incorpo¬ 
ration was filed. With express consent of all parties 
having an interest in the corporation it was cashed and 
the proceeds held temporarily by one of them. The en¬ 
tire proceeds were turned over to the corporation 
promptly after the certificate was filed. The decisive fac¬ 
tor in each case was that the intended payee received 
the payment. 

6. and 7. 

The arguments in divisions 6 and 7 of appellees’ brief 
are predicated largely upon the validity of unwarranted 
conclusions drawn by them and have been largely an¬ 
swered in the earlier portions of this brief showring that 
such conclusions are not supported by the record and by 
the law. Thus, as shown heretofore, appellant did not, 
as appellees state (br. 6) send his funds to the agent of 
the corporation. Instead he sent his check to the cor¬ 
poration, thereby appropriately instructing the drawee 
bank to pay to the corporation and to no other party. 
He did not become a stockholder, first because the cor¬ 
poration did not receive his money and second because 
there w~as no stock in any event. Stock was not actually 
issued, and moreover, there were no assets in the cor¬ 
poration against wdiich it could be issued. Neither ap- 
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pellant’s money nor Hoeksema’s property was ever re¬ 
ceived by the corporation. Appellant became the o#ner 
of nothing. 

Typical of appellees’ unwarranted and distorted Con¬ 
clusions throughout their brief is the assertion (Br. 18) 
that appellant authorized Hoeksema to sell his “interest 
in the corporation”. The only support for this unfair 
manner of statement is a recitation that Hoeksema’s Rep¬ 
resentation that there was a corporation included a repre¬ 
sentation that appellant’s corporate interest could be sold. 
Appellant’s authorization to sell was coextensive with 
Hoeksema’s representation, neither more nor less, and 
does not imply any separate knowledge of the business 
or any authorization or ratification other than that based 
upon Hoeksema’s false representations to him. 

Assuming that appellant might be held to have rati¬ 
fied informal operation of the corporation, he certainly 
did not ratify failure to operate it entirely, including 
failure to deliver his checks to the corporation and failure 
of Hoeksema and his wife to deliver the agreed amount 
of property to the corporation. He ratified nothing, cer¬ 
tainly, beyond that which, by reason of de facto or de jure 
corporate existence might have been held valid as a cor¬ 
porate action. 

With reference specifically to division 7 of the ap¬ 
pellees’ brief, if appellant is precluded from setting up 
the lack of authority to endorse the checks it musR be 
upon the ground that appellees were misled by appel¬ 
lant’s neglect of some duty he owed them. No specific 
act or failure to act on the part of appellant is claimed 
by reason of which appellees or any of them wer^ in¬ 
duced to pay the checks. As shown in our main brief 
(p. 9) the appellant had no duty to discover a fogged 
endorsement on his checks. He had only the dutfr to 
report it when it came to his attention and this he did. 
(Jt. App. 4A). It is generalized that, having invested 
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$10,000.00 the appellant was careless in not making in¬ 
quiry and the loss should be charged to his negligence. 
But the appellees didn’t know of his investment and of 
course they were not misled by his conduct toward it. 
Appellant’s neglect of his supposed rights against the 
corporation do not affect his rights against the bank 
paying his check contrary to his direction, especially if 
the bank was unaware of such neglect. Indeed the ap¬ 
pellant is the one misled by the action of the banks. Since 
they owed him a duty to pay his checks only upon a valid 
endorsement of the payee, their apparent discharge of 
that duty as shown by return of his checks paid and can¬ 
celled, tended to convince him that the corporation was 
organized and operating and had in fact received his 
money and to disincline him to make the investigation 
it is said he should have made. 

Vague reference is made by appellees to apparent 
authority given by appellant to Peter Hoeksema. But it 
is not explained just how such authority was made to 
appear to the banker who cashed his check. Did the 
banker demand and examine the articles of incorpora¬ 
tion? Certainly not with respect to the first $8000.00 of 
checks cashed for the articles had not then been filed. 
Establishment of the facts with respect to the remaining 
checks is a matter for pleading and proof. Did the 
banker know anything at all about any relations or agree¬ 
ments between appellant and Peter Hoeksema? In fact, 
did the banker know who endorsed the checks? If so, 
these are matters of pleading and proof. And, of course, 
apparent authority, if given to Peter Hoeksema, is of 
no benefit to appellees unless it was known to them and 
relied upon by them when they paid the checks. They 
may be relieved from their duty to pay out appellant’s 
money strictly in accordance with his direction only upon 
a showing that their breach of that duty was induced 
by the appellant. Upon this record there is no such 
showing. 
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CONCLUSION 

. 

It is respectfully submitted that the checks sued on 
were paid contrary to appellant’s direction and that none 
of the recognized grounds are established by the record 
for relieving appellees of the consequences of this failure 
in performance of their obligation to appellant. Accord¬ 
ingly, the judgment of the Court below should be re¬ 
versed. 

Keith L. Seegmiller 

Attorney for Appellant 



